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York1993 pp4-5.
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(3) Peter Oliver ,Canada Quebec and constitution amendment copyright
university of Toronto Law Journal ,1999,p5.
(4)Washirgtn: Canadian Embassy Government of Canada 20-5-2003.

Available At:http://www.canadianembassy.org government/ constitution.
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(1)Government  of Canada ,Intergovernmental Affairs The history of
Canada’s constitutional Development, 20-5-2003 available
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sub=the history of constitution.
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(2)Prof.carlo  bfusaro, Italy Index, 12/5/2003 ,Available at:-
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Richard H.Leach American fedralisem W.W.Norton
&company. inc New York1993 pp 4-5.
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amendment, copyright, university of Toronto Law,

Journal ,1999,p5.
Washington: Canadian Embassy Government of
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constitution.
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the fifth trend differentiate between the impact of the ban for
the original constituent authority and its impact for the
authority constituent treaty.

Chapter 11l: We dedicated this chapter by a brief and
cursory study on amending the lragi constitution between reality
and ambition through shedding light on the impact of political
conditions and circumstances on writing the constitution explaining
various and different attitudes and trends on the new lIraqi
Constitution and its amendments and the criticism directed to it and
available ways to be amended, highlighting some sided of the
required reforms which we see them suitable for developing new
Iragi constitution.

Finally and through offering our analytical studies we can say that
the nature of the present political system of Iraq with the presence
of foreign occupation and the nature of the components of people
with complex and affected by the sectarian conflict and the
transitional phase through which Irag going through on the road
transition from a simple state of being highly centralized
authoritarian dictator state to the form of composite federal with
weak central authority , as well as the effects of the circumstances
surrounding Iraq at the level of international, regional and intricacy
and an intersection of interests in a contrary way, all this make the
current Iraqi constitution of the very rigid solid type in a way that it
has reached at least estimation to the extent of the current
situation , Any amendment in the Constitution in its natural and
legal form is almost impossible, unless political equations
intervened or the current political process stopped and changes
happened to overcome all these red lines and existing veto
rights ,otherwise amendment will remain a pure fantasy cannot be
carried out.

www.parliament.iq E press@parliament.iq
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Ways of amending the Constitution, such as (formal
amendment, customary amendment).

Stages of the constitutional amendment, such as (stage of
proposing the amendment, estimating the principle of
amendment, the preparation of the amendment, final
approval).

Consequences caused by amendment, among the division of
constitutions based on their liability to amendment to the
flexible constitutions and rigid constitutions.

Identifying the competent authority for the amendment:-
views of juries differ on determining the authority that has
the right to amend the Constitution, several trends appeared
in this regard, such as (making the amendment authority to
all individuals of the people, giving the amendment authority
to the majority of the people or its representatives, is done in
the way stated by the Constitution itself and by the means of
authority defined by). Those that perform the constituent
power established on (legislative power, the Constituent
Assembly, the people referendum).

Types of ban on amending the Constitution, such as (the
time linked ban, the substantive ban, the substantive ban may
be for life (everlasting) or temporarily or may be is totally or
partially).

The legal value of the texts of which prohibit the
amendment. There are several views in this regard:

First view the legality of the amendment banning second
view illegality amendment banning and third trend_with the
legality of the amendment banning , but with no possibility of
amending constitutional provisions that prohibit the
amendment fourth trend, which states that there should be
distinction between images of banning, then according to him
there is no legal value for substantive banning with politically
significant, as for the case of the time banning, the cause of
legitimacy is due to the prohibition of amendment during a
certain period of time or during exceptional circumstances, as

www.parliament.iq D press@parliament.iq
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provisions that do not accept the ijtihad did not accept the
amendment).

The chapter contains necessities of amendment such as
(convenience and keeping up with the developments and new ideas
in the society organizing it, filling gaps in the Constitution, the
redistribution of the constitutional authorities in the Federal State,
developing the political system, achieving social and economic
equality, expanding the participation of a broader sections of
society in the political process, especially women section).

We mean by requirements of consistency in Constitution (the
stability of the rights and legal centers, ensuring individual rights of
citizens, be patient and being calm, the Protection of the
Constitution against those who exercise power and the legislature,
Highness of constitutions, preventing the amendment by personal
motives and reasons and political considerations).

Chapter I1: This chapter includes:-

e How the constitutional amendments are done from the
methods and mechanisms of amendment and considerations
upon which the amendment procedures depend on such as
(political considerations, technical considerations, scientific
considerations, considerations relating to the constitution
itself in determining the difficulty or ease of procedures for
amending the Constitution).

e Followed Procedures in the amendment, such as (a having
meeting of both Houses of Parliament, the approval of both
of the Houses of Parliament on the proposed amendment with
the same formula, and if there is any dispute between the two
houses in this regard, so the proposed amendment would end,
and voting will take place on the proposed amendment, but
more than once with long intervals, the availability of special
majority, consent of the people on this amendment in a
referendum, and in the constitutions of the federal states, the
approval of the amendment is conditional with the consent of
the member affected by the amendment).

www.parliament.iq C press@parliament.iq
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indicate the stage that may require ratification or referendum on the
amendment.

Procession(march) of constitutional amendment through the
history of the constitutions from the oldest written constitution
constitutions of the Greek Constitution, such as Athens constitution
or of the most famous written constitutions is the constitution of the
United States of America which began to be written since 1778 and
the amendments that have occurred with the direct ratification and
the so called the (Declaration of Rights) as (the French Declaration
of Rights of 1789, or The Bill of Rights of

Britain in 1689), and amending Canadian constitution in
1982 who addresses Basic rights.

As for the Basic Iragi Law for 1925, which is considered as
the first constitution of Iraq that ensures a way to amend it or the
followed procedures according to articles (118, 119) of it.

As for the concept of the constitutional amendment and how
to it in the Islamic Sharia, which is meant to modify any issue or a
provision stated in the constitutional declaration or in Quran or
Sunnah which is the only revelation with the later legislation
abolishing the earlier legislation this is what scientists have called
invalidation(abolish, cancel, annul)whether the abolition or
amendment issued by Quran or Sunnah . From examples of that The
Declaration of Madeena State's constitution, which the texts
guarantee coexistence(living together) of idolaters as citizens under
the Islamic State but the revelation came after by amending
legislation in the Quranic verse ((freedom from(all) obligations (is
declared) from Allah and His Messenger to those (polytheists,
pagans, idolaters, disbelievers in the oneness of Allah) with whom
you made a treaty)).

The amendment of constitutional provisions in the period of
mission (period of revelation) was abolition and have actually
occurred. But the amendment of the constitutional provisions after
the period of revelation there is no way without any
endeavor(ljtinad) (any constitutional provision that accepts the
ijtihad(endeavor) accepts the amendment, and all constitutional

www.parliament.iq B press@parliament.iq



Sl il e Sl Sy

Summary

This research includes ideas about amending the Constitution
as an analytical study in the light of the valid Iragi constitution for
year 2005.

The selection of this subject is in response to the existent
invitations for reforms and doing further actions with the purpose of
opening the door for extensive participation and achieving national
consensus through constitutional amendment in a particular way, to
shed light on the general foundations of the constitutional
amendment, and based on what preceded we follow the following
plan in our research and it is divided into three chapters:

Chapter I: Talks on the nature of constitutional amendment
in general as well as referring to the meanings and implications of
the amendment. The amendment linguistically means evaluation
(correction), and there are many other expressions indicate the
meaning of amendment as (revision, second thought, review,
replacement, defeasance or invalidation).

The amendment terminologically is the revision of the
constitution by changing, replacing, omitting or addition and there
Is a difference between a broad sense amendment and amendment
in the narrow sense. Amendment in a broad sense means any
change in the Constitution weather it led to a new provision of a
new rule in a subject that was not being organized by Constitution
or to change organized constitutional provisions for a subject by
addition or deletion.

So the constitutional amendment carries more than one
meaning, simply only by being provided among articles of the
Constitution can be understood from it all changes that happen to
the Constitution among which are(addition, deletion, replacement
and change). As for the meaning of review and reconsideration
happening to the Constitution, it is under consideration as well as it
IS not accurate. Therefore we support the view that uses the term
expression which indicates the stage during which the project was
presented to the parliament for voting and passing as also could
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