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Preanbl e

I'n hunbl e submi ssion to Alm ghty CGod,
We, the people of South Africa declare that-

VWHEREAS there is a need to create a new order in which al
South Africans will be entitled to a conmon South African
citizenship in a sovereign and denocratic constitutional state in
which there is equality between nen and wonen and peopl e of al
races so that all citizens shall be able to enjoy and exercise
their fundanental rights and freedons;

AND WHEREAS in order to secure the achi evement of this goal
el ected representatives of all the people of South Africa should
be mandated to adopt a new Constitution in accordance with a
sol enn pact recorded as Constitutional Principles;

AND WHEREAS it is necessary for such purposes that provision
shoul d be made for the pronotion of national unity and the
restructuring and conti nued governance of South Africa while an
el ected Constitutional Assenbly draws up a final Constitution

NOW THEREFORE t he fol |l owi ng provi sions are adopted as the
Constitution of the Republic of South Africa:

CHAPTER 1
CONSTI TUENT AND FORMAL PROVI SIONS (ss. 1-4)
1 Republic of South Africa

(1) The Republic of South Africa shall be one, sovereign
state.

(2) The national territory of the Republic shall conprise
the areas defined in Part 1 of Schedul e 1.

2 Nati onal synbol s

(1) The national flag of the Republic shall be the flag the
design of which is determ ned by the President by proclamation in
the CGazette.

(2) The national anthem of the Republic shall be as
determ ned by the President by proclamation in the Gazette.

(3) The coat of arns of the Republic and the seal of the
Republ i ¢ under the previous Constitution shall be the nationa
coat of arns of the Republic and the seal of the Republic under
this Constitution.

3 Languages

(1) Afrikaans, English, isiNdebele, Sesotho sa Leboa,
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Sesot ho, siSwati, Xitsonga, Setswana, Tshivenda, isiXhosa and

i sizulu shall be the official South African | anguages at nationa
| evel, and conditions shall be created for their devel opment and
for the pronotion of their equal use and enjoyment.

(2) Rights relating to | anguage and the status of |anguages
exi sting at the commencenent of this Constitution shall not be
di m ni shed, and provision shall be nade by an Act of Parlianent
for rights relating to | anguage and the status of |anguages
existing only at regional level, to be extended nationally in
accordance with the principles set out in subsection (9).

(3) Wherever practicable, a person shall have the right to
use and to be addressed in his or her dealings with any public
adm nistration at the national |evel of governnment in any
official South African | anguage of his or her choice.

(4) Regional differentiation in relation to | anguage policy
and practice shall be perm ssible.

(5) A provincial legislature may, by a resolution adopted by
a mpjority of at least two-thirds of all its nenbers, declare any
| anguage referred to in subsection (1) to be an official |anguage
for the whole or any part of the province and for any or al
powers and functions within the conmpetence of that |egislature,
save that neither the rights relating to | anguage nor the status
of an official |anguage as existing in any area or in relation to
any function at the tine of the comencenent of this Constitu
tion, shall be dim nished.

(6) Wherever practicable, a person shall have the right to
use and to be addressed in his or her dealings with any public
adm nistration at the provincial |evel of governnent in any one
of the official |anguages of his or her choice as contenplated in
subsection (5).

(7) A nmenmber of Parlianent nay address Parlianment in the
official South African | anguage of his or her choice.

(8) Parlianment and any provincial |egislature may, subject
to this section, make provision by legislation for the use of
of ficial |anguages for the purposes of the functioning of
governnent, taking into account questions of usage, practicality
and expense.

(9) Legislation, as well as official policy and practice, in
relation to the use of |anguages at any | evel of governnent shal
be subject to and based on the provisions of this section and the
foll owi ng principles:

(a) The creation of conditions for the devel opnment and
for the pronotion of the equal use and enjoynment of all officia
Sout h African | anguages;

(b) the extension of those rights relating to |anguage
and the status of |anguages which at the conmencement of this
Constitution are restricted to certain regions;

(c) the prevention of the use of any |anguage for the
pur poses of exploitation, dom nation or division;

(d) the pronotion of multilingualismand the provision
of translation facilities;
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(e) the fostering of respect for |anguages spoken in
the Republic other than the official |anguages, and the encour
agenment of their use in appropriate circunstances; and

(f) the non-dimnution of rights relating to | anguage
and the status of |anguages existing at the conmencenment of this
Constitution.

(10) (a) Provision shall be nade by an Act of Parlianent for
the establishnent by the Senate of an i ndependent Pan South
African Language Board to pronote respect for the principles
referred to in subsection (9) and to further the devel opnent of
the official South African | anguages.

(b) The Pan Sout h African Language Board shall be consulted,
and be given the opportunity to nmake recomrendations, in relation
to any proposed | egislation contenplated in this section

(c) The Pan South African Language Board shall be respons
ble for pronoting respect for and the devel opment of GCernan,
G eek, GQujerati, Hi ndi, Portuguese, Tam |, Telegu, Urdu and ot her
| anguages used by communities in South Africa, as well as Arabic,
Hebrew and Sanskrit and ot her |anguages used for religious
pur poses.

4 Supremacy of the Constitution

(1) This Constitution shall be the suprene | aw of the
Republic and any |law or act inconsistent with its provisions
shal I, unless otherw se provi ded expressly or by necessary
inplication in this Constitution, be of no force and effect to
the extent of the inconsistency.

(2) This Constitution shall bind all legislative, executive
and judicial organs of state at all |evels of governnent.
CHAPTER 2

Cl TI ZENSHI P AND FRANCHI SE (ss. 5-6)
5 Ctizenship
(1) There shall be a South African citizenship.

(2) South African citizenship and the acquisition, |oss and
restoration of South African citizenship shall, subject to section
20 read with section 33 (1), be regulated by an Act of Parlianent.

(3) Every person who is a South African citizen shall, subject
to this Constitution, be entitled to enjoy all rights, privileges
and benefits of South African citizenship, and shall be subject to
all duties, obligations and responsibilities of South African
citizenship as are accorded or inposed upon himor her in terns of
this Constitution or an Act of Parlianent.

6 The franchise
Every person who is-
(a) (i) a South African citizen; or

(ii) not such a citizen but who in terns of an Act
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of Parlianent has been accorded the right to exercise the
franchi se;

(b) of or over the age of 18 years; and

(c) not subject to any disqualifications as may be
prescribed by | aw,

shall be entitled to vote in elections of the National Assenbly, a
provincial legislature or a |ocal government and in referenda or

pl ebi scites contenplated in this Constitution, in accordance with
and subject to the |aws regul ati ng such el ections, referenda and
pl ebi sci tes.

CHAPTER 3
FUNDAMENTAL RI GHTS (ss. 7-35)
7 Appli cation
(1) This Chapter shall bind all |egislative and executive
organs of state at all |evels of governnent.
(2) This Chapter shall apply to all law in force and al

adm ni strative decisions taken and acts performed during the period
of operation of this Constitution

(3) Juristic persons shall be entitled to the rights contained
in this Chapter where, and to the extent that, the nature of the
rights permts.

(4) (a) Wien an infringenment of or threat to any right
entrenched in this Chapter is alleged, any person referred to in
par agraph (b) shall be entitled to apply to a conpetent court of
|l aw for appropriate relief, which may include a decl aration of

rights.
(b) The relief referred to in paragraph (a) nay be sought

by-

(i) a person acting in his or her own interest;

(ii) an association acting in the interest of its
menber s;

(iii) a person acting on behal f of another
person who is not in a position to seek such relief in his or her
own nane;

(iv) a person acting as a menber of or in the
interest of a group or class of persons; or

(v) a person acting in the public interest.
8 Equality

(1) Every person shall have the right to equality before the
law and to equal protection of the |aw.

(2) No person shall be unfairly discrimnated against,
directly or indirectly, and, without derogating fromthe generality
of this provision, on one or nore of the follow ng grounds in
particul ar: race, gender, sex, ethnic or social origin, colour,
sexual orientation, age, disability, religion, conscience, belief,
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culture or |anguage.

(3) (a) This section shall not preclude nmeasures designed to
achi eve the adequate protection and advancenent of persons or
groups or categories of persons di sadvantaged by unfair discrimna
tion, in order to enable their full and equal enjoynent of al
rights and freedons.

(b) Every person or comunity dispossessed of rights in |and
before the comrencenent of this Constitution under any | aw which
woul d have been inconsistent with subsection (2) had that
subsection been in operation at the time of the di spossession,
shall be entitled to claimrestitution of such rights subject to
and in accordance with sections 121, 122 and 123.

(4) Prima facie proof of discrinination on any of the grounds
specified in subsection (2) shall be presunmed to be sufficient
proof of unfair discrimnation as contenplated in that subsection,
until the contrary is established.

9 Life
Every person shall have the right to life.
10 Human dignity

Every person shall have the right to respect for and
protection of his or her dignity.

11 Freedom and security of the person

(1) Every person shall have the right to freedom and security
of the person, which shall include the right not to be detained
without trial

(2) No person shall be subject to torture of any kind, whether
physical, nental or emptional, nor shall any person be subject to
cruel, inhuman or degrading treatnent or punishment.

12 Servi tude and forced | abour
No person shall be subject to servitude or forced | abour.
13 Privacy

Every person shall have the right to his or her persona
privacy, which shall include the right not to be subject to
searches of his or her person, home or property, the seizure of
private possessions or the violation of private conmunications.

14 Rel i gi on, belief and opinion

(1) Every person shall have the right to freedom of
consci ence, religion, thought, belief and opinion, which shal
i nclude academ c freedomin institutions of higher |earning.

(2) Wthout derogating fromthe generality of subsection (1),
religi ous observances may be conducted at state or state- aided
institutions under rul es established by an appropriate authority
for that purpose, provided that such religious observances are
conducted on an equitable basis and attendance at themis free and
vol untary.

(3) Nothing in this Chapter shall preclude |egislation
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recogni si ng-

(a) a systemof personal and famly |aw adhered to by
persons professing a particular religion; and

(b) the validity of marriages concluded under a system
of religious |aw subject to specified procedures.

15 Freedom of expression

(1) Every person shall have the right to freedom of speech and

expressi on, which shall include freedomof the press and other
medi a, and the freedomof artistic creativity and scientific
research.

(2) Al media financed by or under the control of the state
shal |l be regulated in a manner which ensures inpartiality and the
expression of a diversity of opinion.

16 Assenbly, denonstration and petition

Every person shall have the right to assenble and denpnstrate
with others peacefully and unarnmed, and to present petitions.

17 Freedom of associ ation
Every person shall have the right to freedom of associ ation.
18 Freedom of novenent

Every person shall have the right to freedom of movenent
anywhere within the national territory.

19 Resi dence

Every person shall have the right freely to choose his or her
pl ace of residence anywhere in the national territory.

20 Citizens' rights

Every citizen shall have the right to enter, remain in and
| eave the Republic, and no citizen shall without justification be
deprived of his or her citizenship.

21 Political rights
(1) Every citizen shall have the right-

(a) to form to participate in the activities of and to
recruit nmenbers for a political party;

(b) to canmpaign for a political party or cause; and
(c) freely to nake political choices.

(2) Every citizen shall have the right to vote, to do so in
secret and to stand for election to public office.

22 Access to court

Every person shall have the right to have justiciable disputes
settled by a court of law or, where appropriate, another
i ndependent and inpartial forum
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23 Access to information

Every person shall have the right of access to all information
held by the state or any of its organs at any |evel of governnent
in so far as such information is required for the exercise or
protection of any of his or her rights.

24 Adnministrative justice
Every person shall have the right to-

(a) lawful administrative action where any of his or her
rights or interests is affected or threatened,;

(b) procedurally fair adm nistrative action where any of
his or her rights or legitimte expectations is affected or
t hr eat ened;

(c) be furnished with reasons in witing for admnistra
tive action which affects any of his or her rights or interests
unl ess the reasons for such action have been made public; and

(d) admnistrative action which is justifiable in
relation to the reasons given for it where any of his or her rights
is affected or threatened.

25 Det ai ned, arrested and accused persons

(1) Every person who is detained, including every sentenced
prisoner, shall have the right-

(a) to be informed pronptly in a | anguage whi ch he or
she understands of the reason for his or her detention;

(b) to be detained under conditions consonant w th human
dignity, which shall include at |east the provision of adequate
nutrition, reading material and nmedical treatnment at state expense;

(c) to consult with a legal practitioner of his or her
choice, to be inforned of this right pronptly and, where
substantial injustice would otherwi se result, to be provided with
the services of a legal practitioner by the state;

(d) to be given the opportunity to comruni cate with, and
to be visited by, his or her spouse or partner, next-of-kin,
religious counsellor and a nmedical practitioner of his or her
choi ce; and

(e) to challenge the | awmful ness of his or her detention
in person before a court of law and to be released if such
detention is unlawful

(2) Every person arrested for the alleged conmi ssion of an
of fence shall, in addition to the rights which he or she has as a
det ai ned person, have the right-

(a) promptly to be inforned, in a | anguage which he or
she understands, that he or she has the right to remain silent and
to be warned of the consequences of making any statenent;

(b) as soon as it is reasonably possible, but not |ater
than 48 hours after the arrest or, if the said period of 48 hours
expires outside ordinary court hours or on a day which is not a
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court day, the first court day after such expiry, to be brought
before an ordinary court of law and to be charged or to be inforned
of the reason for his or her further detention, failing which he or
she shall be entitled to be rel eased,;

(c) not to be conpelled to nmake a confession or
adm ssi on which could be used in evidence agai nst himor her; and

(d) to be released fromdetention with or without bail
unl ess the interests of justice require otherw se.

(3) Every accused person shall have the right to a fair trial,
whi ch shall include the right-

(a) to a public trial before an ordinary court of |aw
within a reasonable time after having been charged;

(b) to be informed with sufficient particularity of the
char ge;

(c) to be presuned innocent and to remain silent during
pl ea proceedings or trial and not to testify during trial;

(d) to adduce and chal |l enge evidence, and not to be a
compel | abl e wi t ness agai nst hinself or herself;

(e) to be represented by a legal practitioner of his or
her choice or, where substantial injustice would otherw se result,
to be provided with legal representation at state expense, and to
be infornmed of these rights;

(f) not to be convicted of an offence in respect of any
act or onission which was not an offence at the tine it was
committed, and not to be sentenced to a nore severe puni shnent than
that which was applicable when the of fence was conmitted;

(g) not to be tried again for any offence of which he or
she has previously been convicted or acquitted,;

(h) to have recourse by way of appeal or reviewto a
hi gher court than the court of first instance;

(i) to betried in a |anguage which he or she
understands or, failing this, to have the proceedings interpreted
to himor her; and

(j) to be sentenced within a reasonable tine after
convi cti on.

26 Economic activity

(1) Every person shall have the right freely to engage in
economic activity and to pursue a livelihood anywhere in the
national territory.

(2) Subsection (1) shall not preclude neasures designed to
pronote the protection or the inprovenment of the quality of life,
econom ¢ growth, human devel opnent, social justice, basic
conditions of employnment, fair |abour practices or equa
opportunity for all, provided such neasures are justifiable in an
open and denocratic society based on freedom and equality.

27 Labour rel ations
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(1) Every person shall have the right to fair |abour
practi ces.

(2) Workers shall have the right to formand join trade
uni ons, and enpl oyers shall have the right to formand join
enpl oyers' organi sations.

(3) Wirkers and enpl oyers shall have the right to organi se and
bargain coll ectively.

(4) Workers shall have the right to strike for the purpose of
col |l ective bargai ni ng.

(5) Empl oyers' recourse to the | ock-out for the purpose of
col l ective bargaining shall not be inpaired, subject to section 33

(1).
28 Property

(1) Every person shall have the right to acquire and hol d
rights in property and, to the extent that the nature of the rights
permits, to dispose of such rights

(2) No deprivation of any rights in property shall be
permtted otherwi se than in accordance with a | aw.

(3) Wiere any rights in property are expropriated pursuant to
a lawreferred to in subsection (2), such expropriation shall be
perm ssible for public purposes only and shall be subject to the
paynent of agreed conpensation or, failing agreenent, to the
paynent of such conpensation and within such period as nmay be
determned by a court of law as just and equitable, taking into
account all relevant factors, including, in the case of the
determ nation of compensation, the use to which the property is
being put, the history of its acquisition, its market val ue, the
val ue of the investnents in it by those affected and the interests
of those affected.

29 Envi r onnent

Every person shall have the right to an environnent which is
not detrinmental to his or her health or well-being.

30 Chi l dren
(1) Every child shall have the right-
(a) to a nane and nationality as frombirth
(b) to parental care;

(c) to security, basic nutrition and basic health and
soci al servi ces;

(d) not to be subject to neglect or abuse; and

(e) not to be subject to exploitative |abour practices
nor to be required or permtted to performwork which is hazardous
or harnful to his or her education, health or well- being.

(2) Every child who is in detention shall, in addition to the
rights which he or she has in terns of section 25, have the right
to be detained under conditions and to be treated in a manner that
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takes account of his or her age.

(3) For the purpose of this section a child shall mean a
person under the age of 18 years and in all matters concerning such
child his or her best interest shall be paranount.

31 Language and cul ture

Every person shall have the right to use the | anguage and to
participate in the cultural life of his or her choice.

32 Educati on
Every person shall have the right-

(a) to basic education and to equal access to
educational institutions;

(b) to instruction in the |anguage of his or her choice
where this is reasonably practicable; and

(c) to establish, where practicable, educationa
institutions based on a common culture, |anguage or religion,
provi ded that there shall be no discrimnation on the ground of
race.

33 Limtation

(1) The rights entrenched in this Chapter may be limted by
| aw of general application, provided that such limtation-

(a) shall be permissible only to the extent that it is-
(i) reasonable; and

(ii) justifiable in an open and denocratic society
based on freedom and equality; and

(b) shall not negate the essential content of the right
i n question,

and provided further that any linmtation to-

(aa) a right entrenched in section 10, 11, 12, 14
(1), 21, 25 or 30 (1) (d) or (e) or (2); or

(bb) a right entrenched in section 15, 16, 17, 18,
23 or 24, in so far as such right relates to free and fair
political activity,

shall, in addition to being reasonable as required in paragraph (a)
(i), also be necessary.

(2) Save as provided for in subsection (1) or any other
provi sion of this Constitution, no | aw, whether a rule of the
common | aw, customary |aw or legislation, shall limt any right
entrenched in this Chapter.

(3) The entrenchnent of the rights in terns of this Chapter
shal |l not be construed as denying the existence of any other rights
or freedons recogni sed or conferred by comon | aw, custonmary |aw or
legislation to the extent that they are not inconsistent with this
Chapter.
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(4) This Chapter shall not preclude neasures designed to
prohibit unfair discrimnation by bodies and persons other than
those bound in terms of section 7 (1).

(5) (a) The provisions of a law in force at the commencenent
of this Constitution pronoting fair enployment practices, orderly
and equitable collective bargaining and the regul ati on of
i ndustrial action shall remain of full force and effect unti
repeal ed or amended by the | egislature.

(b) If a proposed enactnent anmending or repealing a | aw
referred to in paragraph (a) deals with a matter in respect of
whi ch the National Manpower Commi ssion, referred to in section 2A
of the Labour Rel ations Act, 1956 (Act 28 of 1956), or any other
simlar body which may replace the Comm ssion, is conpetent in
terms of a lawthen in force to consider and nake recomrendati ons,
such proposed enactnent shall not be introduced in Parlianent
unl ess the said Comm ssion or such other body has been given an
opportunity to consider the proposed enactnment and to nake
recomendations with regard thereto.

34 State of enmergency and suspensi on

(1) A state of emergency shall be proclai ned prospectively
under an Act of Parlianment, and shall be declared only where the
security of the Republic is threatened by war, invasion, genera
insurrection or disorder or at a tine of national disaster, and if
the declaration of a state of emergency is necessary to restore
peace or order.

(2) The declaration of a state of enmergency and any action
taken, including any regulation enacted, in consequence thereof,
shall be of force for a period of not nore than 21 days, unless it
is extended for a period of not |longer than three nonths, or
consecutive periods of not |onger than three nonths at a tine, by
resol ution of the National Assenbly adopted by a npjority of at
| east two-thirds of all its nmenbers

(3) Any superior court shall be conpetent to enquire into the
validity of a declaration of a state of energency, any extension
thereof, and any action taken, including any regul ati on enacted,
under such decl aration

(4) The rights entrenched in this Chapter may be suspended
only in consequence of the declaration of a state of emergency, and
only to the extent necessary to restore peace or order.

(5) Neither any |law which provides for the declaration of a
state of enmergency, nor any action taken, including any regulation
enacted, in consequence thereof, shall permt or authorise-

(a) the creation of retrospective crines;

(b) the indemification of the state or of persons
acting under its authority for unlawful actions during the state of
ener gency; or

(c) the suspension of this section, and sections 7, 8
(2), 9, 10, 11 (2), 12, 14, 27 (1) and (2), 30 (1) (d) and (e) and
(2) and 33 (1) and (2).

(6) Wiere a person is detained under a state of energency the
detention shall be subject to the follow ng conditions:
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(a) An adult family menber or friend of the detainee
shall be notified of the detention as soon as is reasonably
possi bl e;

(b) the names of all detainees and a reference to the
measures in terns of which they are being detained shall be
published in the Gazette within five days of their detention;

(c) when rights entrenched in section 11 or 25 have been
suspended-

(i) the detention of a detainee shall, as soon as
it is reasonably possible but not |ater than 10 days after his or
her detention, be reviewed by a court of law, and the court shal
order the release of the detainee if it is satisfied that the
detention is not necessary to restore peace or order;

(ii) a detainee shall at any stage after the expiry
of a period of 10 days after a review in terms of subparagraph (i)
be entitled to apply to a court of law for a further review of his
or her detention, and the court shall order the release of the
detainee if it is satisfied that the detention is no | onger
necessary to restore peace or order;

(d) the detainee shall be entitled to appear before the
court in person, to be represented by | egal counsel, and to make
representations against his or her continued detention;

(e) the detainee shall be entitled at all reasonable
times to have access to a |legal representative of his or her
choi ce;

(f) the detainee shall be entitled at all times to have
access to a nedical practitioner of his or her choice; and

(g) the state shall for the purpose of a reviewreferred
to in paragraph (c) (i) or (ii) submt witten reasons to justify
the detention or further detention of the detainee to the court,
and shall furnish the detainee with such reasons not |ater than two
days before the review.

(7) If a court of law, having found the grounds for a
detai nee's detention unjustified, orders his or her release, such
a person shall not be detained again on the sane grounds unless the
state shows good cause to a court of law prior to such
re-detention.

35 Interpretation

(1) Ininterpreting the provisions of this Chapter a court of
| aw shall pronpte the val ues which underlie an open and denocratic
soci ety based on freedom and equality and shall, where applicable,
have regard to public international |aw applicable to the
protection of the rights entrenched in this Chapter, and nay have
regard to conparable foreign case | aw

(2) No law which limts any of the rights entrenched in this
Chapter, shall be constitutionally invalid solely by reason of the
fact that the wording used prima facie exceeds the linits inposed
in this Chapter, provided such a law is reasonably capable of a
nmore restricted interpretation which does not exceed such limts,
in which event such | aw shall be construed as having a neaning in
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accordance with the said nore restricted interpretation

(3) Inthe interpretation of any |aw and the application and
devel opment of the comon | aw and customary |law, a court shall have
due regard to the spirit, purport and objects of this Chapter

CHAPTER 4
PARLI AMENT (ss. 36-67)
36 Constitution of Parliament

Parliament shall consist of the National Assenbly and the
Senat e.

37 Legi sl ative authority of Republic

The legislative authority of the Republic shall, subject to
this Constitution, vest in Parlianment, which shall have the power
to nmake |l aws for the Republic in accordance with this Constitution

38 Durati on of Parli anent

(1) Parliament as constituted in terns of the first election
under this Constitution shall, subject to subsection (2), continue
for five years as fromthe date of the first sitting of the
Nati onal Assenbly under this Constitution

(2) If during the period referred to in subsection (1)
Parliament is dissolved under section 73 (9) or 93 (1) or (3) (c),
the Houses of Parlianment as constituted then, shall continue for
the period up to the day i medi ately precedi ng the conmencenent of
polling for the election of the National Assenbly held in pursuance
of such dissolution

(3) Notwi thstandi ng any di ssolution of Parlianent-

(a) every person who at the date of the dissolution is
a nmenber of the National Assenbly or the Senate shall remain a
menber thereof;

(b) the National Assenbly and the Senate shall renain
conpetent to performtheir functions; and

(c) the President shall be conpetent to sunmon
Parliament by proclamation in the Gazette to an extraordi nary
sitting for the despatch of urgent business,

during the period for which the Houses of Parlianent continue in
terns of subsection (2) after the dissolution

(4) If Parlianment is dissolved and a new Parlianent is
constituted as contenplated in section 39, this section shall apply
mutatis nmutandis in respect of such new Parlianent save that the
new Parlianment shall continue for the unexpired part of the period
referred to in subsection (1).

39 El ecti ons

(1) Upon a dissolution of Parlianment in terms of section 73
(9) or 93 (1) or (3) (c), the President shall by proclamation in
the Gazette-

(a) «call an election of the National Assenbly, which
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el ection shall take place within 90 days after the dissolution of
Parlianment on a date or dates specified in the proclanation; and

(b) request parties represented in the provincia
| egi sl atures to nom nate persons as senators for the respective
provinces in accordance with section 48 (1) (b).

(2) An election referred to in subsection (1) (a) shall be
held in accordance with the El ectoral Act, 1993.

The National Assenbly (ss. 40-47)
40 Conposition of National Assenbly

(1) The National Assenmbly shall consist of 400 menbers el ected
in accordance with the system of proportional representation of
voters as provided for in Schedule 2 and the El ectoral Act, 1993.

(2) A person noninated as a candidate for election to the
Nati onal Assenbly on a regional list contenplated in Schedule 2,

shal |, subject to subsection (3), at the tine of the nom nation be
ordinarily resident in the province in respect of which that
regional list applies.

(3) Notwithstandi ng subsection (2), a regional |list my

contain the nanes of candidates who are not ordinarily resident in
the province in respect of which that |ist applies, provided that
no such list shall contain the nanes of nore than one such

candi date or nore than 10 per cent of the total nunber of

candi dates the party concerned is entitled to nom nate on that
list, whichever is the greater nunber.

(4) For the purposes of this section, a person shall be deened
to be ordinarily resident at the place where he or she normally
lives and to which he or she returns regularly after any period of
tenporary absence, including the place where he or she was
previously so ordinarily resident and to which he or she returns
regul arly after any period of absence.

(5) If aregional list contenplated in subsection (2) contains
nmore nanes of candidates not ordinarily resident in the province in
respect of which that list applies than are pernissible under that
subsection, the surplus of such nanmes so contained shall be deleted
mutatis nmutandis in accordance with section 22 (8) of the Electora
Act, 1993.

41 Speaker and Deputy Speaker of National Assenbly

(1) At its first sitting after it has been convened under
section 46 (2), and after the election of the President, the
Nati onal Assenbly, with the Chief Justice or a judge of the Suprene
Court designated by himor her acting as the chairperson, shal
el ect one of its nenbers to be the Speaker, and shall thereafter
el ect another of its menbers to be the Deputy Speaker.

(2) The provisions of Schedule 5 shall apply nmutatis nmutandis
to the election of the Speaker and the Deputy Speaker

(3) The Speaker shall be vested with all powers and functions
assigned to himor her by this Constitution, an Act of Parlianent
and the rul es and orders.

(4) If the Speaker is absent or for any reason unable to
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exercise or performthe powers or functions vested in the office of
Speaker, or when the office of Speaker is vacant, the Deputy
Speaker shall act as Speaker during the Speaker's absence or
inability or until a Speaker is elected.

(5) If any of the circunstances described in subsection (4)
applies with reference to both the Speaker and the Deputy Speaker,
a menber of the National Assenbly designated in ternms of the rules
and orders shall act as Speaker while the said circunstances
prevail .

(6) The Deputy Speaker or the nenber designated under
subsection (5), while acting as Speaker, may exercise the powers
and shall performthe functions vested in the office of Speaker

(7) The Speaker, the Deputy Speaker or any other nenber of the
Nati onal Assenbly designated for that purpose in terns of the rules
and orders, shall preside over sittings of the National Assenbly.

(8) Wiile presiding at a sitting of the National Assenbly, the
Speaker, Deputy Speaker or other nenber presiding shall not have a
del i berative vote, but shall have and exercise a casting vote in
the case of an equality of votes.

(9) The Speaker or Deputy Speaker shall vacate his or her
office if he or she ceases to be a nenber of the National Assenbly,
and may be renoved fromoffice by resolution of the Nationa
Assenbly, and may resign by lodging his or her resignation in
witing with the Secretary to Parlianent.

(10) If the office of Speaker or Deputy Speaker becones
vacant, the National Assenbly, under the chairpersonship of the
Chi ef Justice or a judge as provided in subsection (1), shall elect
a nenber to fill the vacancy: Provided that the Speaker shall in
such event preside at the election of the Deputy Speaker

42 Qualification for menbership of National Assenbly

(1) No person shall becone or remain a nmenber of the Nationa
Assenbly unless he or she is a South African citizen and is and
remains qualified in ternms of section 6 to vote in an el ection of
the National Assenbly, or if he or she-

(a) at the time of the first election of the Nationa
Assenbly held under this Constitution is serving a sentence of
i mpri sonment of more than 12 nonths wi thout the option of a fine;

(b) at any time after the pronulgation of this
Constitution is convicted of an offence in the Republic, or outside
the Republic if the conduct constituting such of fence woul d have
constituted an offence in the Republic, and for which he or she has
been sentenced to inprisonment of nmore than 12 nmonths without the
option of a fine, unless he or she has received a pardon;

(c) is an unrehabilitated insolvent;

(d) is of unsound mind and has been so declared by a
conpetent court; or

(e) holds any office of profit under the Republic:
Provided that the foll owi ng persons shall be deenmed not to hold an
office of profit under the Republic for the purpose of this
par agr aph, nanel y-
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(i) an Executive Deputy President, a Mnister or a
Deputy M nister;

(ii) a person in receipt of a pension paid from
public funds or froma pension fund ai ded by public funds;

(iii)a justice of the peace or appraiser; or

(iv) a nenber of any council, board, committee,
commi ssion or simlar body established by or under law or a
committee of the National Assenbly who receives renuneration not in
excess of an anount equal to his or her salary as a nmenber of the
Nati onal Assenbly.

(2) For the purposes of subsection (1) (b) no person shall be
deened as having been convicted of an offence until any appea
agai nst the conviction or sentence has been determned, or, if no
appeal agai nst the conviction or sentence has been noted, the tine
for noting such an appeal has expired.

43 Vacation of seats

A menber of the National Assenbly shall vacate his or her seat
if he or she-

(a) ceases to be eligible to be a nmenber of the Nationa
Assenbly in terms of section 42

(b) ceases to be a nenber of the party whi ch nom nated
hi mor her as a nmenber of the National Assenbly;

(c) resigns his or her seat by submitting his or her
resignation in witing to the Secretary to Parlianent;

(d) wthout having obtained | eave in accordance with the
rul es and orders, absents hinself or herself voluntarily from
sittings of the National Assenbly or any other parlianentary forum
of which he or she is a nenber, for 15 consecutive days on which
the National Assenbly or any such forum sat; or

(e) becones a nenber of the Senate, a provincial
| egislature or a | ocal government.

44  Filling of vacancies

(1) If a nenber of the National Assenbly vacates his or her
seat, the vacancy shall be filled by a person nonmnated in terns of
subsection (2) by the party which nom nated the vacating nenber.

(2) The party entitled in terms of subsection (1) to fill a
vacancy shall nomi nate a person-

(a) whose name appears on that |ist of candidates of
that party, conpiled in ternms of Schedule 2, from which the
vacating menber was nominated to the National Assenbly; and

(b) who according to the order of preference of the
candi dates on such list is the next qualified and avail abl e person
entitled in terns of Schedule 2 to represent that party in the
Nati onal Assenbly.

(3) Anonmination in terns of this section shall be subnitted
inwiting to the Speaker
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45 Cath or affirmation by nenbers of National Assenbly

Every menber of the National Assenbly, before taking his or
her seat, shall make and subscribe an oath or solem affirmation in
the ternms set out in Schedule 3 before the Chief Justice, or a
judge of the Suprene Court designated by the Chief Justice for this
purpose, or, in the case of a nenber nom nated under section 44,
bef ore the Speaker.

46 Sittings of National Assenbly

(1) The National Assenbly shall sit at the Houses of
Parliament in Cape Town, unless the Speaker, in accordance with the
rules and orders and in consultation with the President of the
Senate, directs otherwi se on the grounds of public interest,
security or conveni ence.

(2) The Chief Justice shall convene the National Assenbly
within 10 days after an el ection of the National Assenbly.

(3) The National Assenbly shall sit during such periods and on
such days and during such hours as it nay deternine: Provided that
the President may at any tine by proclamation in the Gazette summon
the National Assenbly to an extraordinary sitting for the despatch
of urgent business.

47 Quor um

The presence of at |east one third or, when a vote is taken on
a Bill, of at least one half of all the nmenbers of the Nationa
Assenbly, other than the Speaker or other presiding menber, shal
be necessary to constitute a nmeeting of the National Assenbly.

The Senate (ss. 48-54)
48 Conposition of Senate

(1) The Senate shall be composed of 10 senators for each
provi nce, nom nated by the parties represented in a provincia
| egislature within 10 days of -

(a) the first sitting of such legislature after an
el ection of the legislature; or

(b) an election of the National Assenbly held in
pursuance of a dissolution of Parlianent.

(2) Each party represented in a provincial |egislature shal
be entitled to nominate a senator or senators for the rel evant
province in accordance with the principle of proportiona
representation as deternmined by the foll owi ng fornul a:

(a) The nunber of senators each party shall be entitled
to nom nate, shall subject to paragraph (b) be determ ned by
mul tiplying the nunber of seats such party holds in the provincial
| egislature by 10 and dividing the result by the total nunber of
seats in the |legislature plus one.

(b) If the application of paragraph (a) yields a surplus
not absorbed by the nunber of senators allocated to that party,
such surplus shall conpete with simlar surpluses accruing to any
other party or parties, and any undistributed senatorial seat or
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seats shall be allocated to the party or parties concerned in
sequence of the highest surplus.

(3) A nmenmber of a provincial |egislature or |ocal governnent
nom nated as a senator in terns of this section, shall vacate his
or her seat in the provincial |egislature or |ocal government upon
his or her acceptance of such nom nation

49 Presi dent and Deputy President of Senate

(1) At its first sitting after it has been convened under
section 53 (2), and before proceeding to dispatch any ot her
busi ness, the Senate, with the Chief Justice or a judge of the
Suprenme Court designated by himor her acting as the chairperson,
shall elect one of its menbers to be the President of the Senate,
and shall thereafter elect another of its nmenbers to be the Deputy
Presi dent of the Senate.

(2) The provisions of Schedule 5 shall apply nmutatis nutandis
to the election of the President and the Deputy President of the
Senat e.

(3) The President of the Senate shall be vested with all the
powers and functions assigned to himor her by this Constitution,
an Act of Parliament and the rul es and orders.

(4) If the President of the Senate is absent or for any reason
unabl e to exercise and performthe powers and functions vested in
the office of President of the Senate, or when the office of
President of the Senate is vacant, the Deputy President of the
Senate shall act as President of the Senate during the absence or
inability of the President of the Senate or until a President of
the Senate is el ected.

(5) If any of the circunstances described in subsection (4)
applies with reference to both the President and the Deputy
President of the Senate, a senator designated in terns of the rules
and orders shall act as President of the Senate while the said
ci rcunstances prevail.

(6) The Deputy President of the Senate or the senator
desi gnat ed under subsection (5), while acting as President of the
Senate, mmy exercise the powers and shall performthe functions
vested in the office of President of the Senate.

(7) The President or Deputy President of the Senate or any
ot her senator designhated for that purpose in terns of the rules and
orders shall preside over sittings of the Senate.

(8) While presiding at a sitting of the Senate, the President
or Deputy President of the Senate or other senator presiding shal
not have a deliberative vote, but shall have and exercise a casting
vote in the case of an equality of votes.

(9) The President or Deputy President of the Senate shal
vacate his or her office if he or she ceases to be a senator, and
may be renoved fromoffice by resolution of the Senate, and may
resign by lodging his or her resignation in witing with the
Secretary to Parlianent.

(10) If the office of President or Deputy President of the
Senat e becones vacant, the Senate, under the chairpersonship of the
Chi ef Justice or a judge as provided in subsection (1), shall elect
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a menber to fill the vacancy: Provided that the President of the
Senate shall in such event preside at the election of the Deputy
Presi dent of the Senate.

50 Qualification for nmenbership of Senate

No person shall be qualified to becone or remain a senator
unl ess he or she is or remains qualified to become a nmenber of the
Nati onal Assenbly.

51 Vacation of seats by senators and filling of vacancies
(1) A senator shall vacate his or her seat if he or she-

(a) ceases to qualify to be a senator in ternms of
section 50;

(b) ceases to be a nenber of the party whi ch nom nated
himor her as a senator in terns of section 48;

(c) resigns his or her seat by submitting his or her
resignation in witing to the Secretary to Parlianent;

(d) wthout having obtained | eave in accordance with the
rul es and orders, absents hinself or herself voluntarily from
sittings of the Senate or any other parlianmentary forum of which he
or she is a nmenber, for 15 consecutive days on which the Senate or
any such forum sat; or

(e) becones a nenber of the National Assenbly, a
provincial legislature or a | ocal governnent.

(2) (a) If a senator vacates his or her seat, the vacancy
shall be filled by a person nom nated by the party which noni nated
the vacating senator and who is qualified and available to fill the
vacancy.

(b) A nomnation in terns of this subsection shall be
submitted in witing to the President of the Senate.

(3) If a provincial legislature is dissolved, the senators
fromthe province in question shall vacate their seats in the
Senate with effect fromthe date of the first sitting of such
| egislature after the election of such legislature held in
pursuance of such dissol ution, whereupon the vacanci es shall be
filled in terns of section 48 (1) (a).

52 Cath or affirmation by senators

Every senator, before taking his or her seat, shall nake and
subscribe an oath or solem affirmation in the terns set out in
Schedul e 3 before the Chief Justice, or a judge of the Supreme
Court designated by the Chief Justice for this purpose, or, in the
case of a senator nom nated under section 51 (2), before the
Presi dent of the Senate.

53 Sittings of Senate

(1) The Senate shall sit at the Houses of Parliament in Cape
Town, unless the President of the Senate, in accordance with the
rules and orders and in consultation with the Speaker, directs
ot herwi se on the grounds of public interest, security or
conveni ence.
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(2) The Chief Justice shall after an election of the Nationa
Assenbly convene the Senate as soon as is practically possible, but
not |ater than 30 days after such el ection

(3) The Senate shall sit during such periods and on such days
and during such hours as it may determ ne: Provided that the
President may at any tine by proclamation in the Gazette sumon the
Senate to an extraordinary sitting for the dispatch of urgent
busi ness.

54 Quor um

The presence of at |east one third or, when a vote is taken on
a Bill, of at |east one half of all the senators, other than the
President of the Senate or other presiding senator, shall be
necessary to constitute a nmeeting of the Senate.

The National Assenbly and the Senate (ss. 55-67)

55 Powers, privileges and immunities of Parlianment and benefits
of menbers

(1) Parlianment shall have full power to control, regulate and
di spose of its internal affairs, and shall have all such other
powers, privileges and imunities as may, subject to this
Constitution, be prescribed by an Act of Parlianent.

(2) Subject to the rules and orders there shall be freedom of
speech and debate in or before Parlianment and any committee
thereof, and such freedom shall not be inpeached or questioned in
any court.

(3) A nmenber of Parlianent shall not be liable to any civil or
crimnal proceedings, arrest, inprisonnent or danages by reason of
anyt hi ng whi ch he or she has said, produced or subnmitted in or
before or to Parlianment or any conmmttee thereof or by reason of
anyt hi ng whi ch may have been revealed as a result of what he or she
has sai d, produced or subrmitted in or before or to Parlianent or
any conmittee thereof.

(4) There shall be paid out of and as a charge on the Nationa
Revenue Fund to a nenber of the National Assenmbly or the Senate
such sal ary and al |l owances, and upon his or her retirement, or to
his or her w dow or w dower upon his or her death, such pension and
pensi on benefits as nmay be prescribed by an Act of Parlianent.

56 Penalty for sitting or voting when disqualified by |Iaw

Any person who in terns of this Constitution is disqualified
to sit as a menber of a House and who, while so disqualified and
knowi ng that he or she is so disqualified, sits or votes as a
menber of a House in question, shall be liable to a penalty
determined by the rules and orders for each day on which he or she
so sits or votes, which may be recovered for credit of the Nationa
Revenue Fund by action in a court of |aw

57 Joint sittings of Houses

(1) Whenever necessary the National Assenbly and the Senate
shal |l convene in a joint sitting, which shall be presided over by
the Speaker, the President of the Senate or any other nenber of the
Nati onal Assenbly or the Senate as may be deternmined by the rules
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and orders.

(2) While presiding at a joint sitting the Speaker, the
President of the Senate or the other menber presiding, shall not
have a deliberative vote, but shall have and exercise a casting
vote in the case of an equality of votes.

(3) Wthout derogating fromthe power of Parlianent to
regul ate its business and proceedi ngs, the President of the
Republ i c may, whenever he or she deens it desirable, request by
nmessage to the Speaker and the President of the Senate that a joint
sitting of the National Assenbly and the Senate be convened.

58 Rul es and orders

(1) The National Assembly or the Senate may nake rul es and
orders in connection with the conduct of its business and
proceedi ngs, and the National Assenbly and the Senate may make
joint rules and orders in connection with the conduct of their
joint business and proceedings, including rules and orders
regul ati ng-

(a) the establishment, constitution, powers and
functions, procedures and duration of conmittees of Parlianent;

(b) restrictions on access to such conmittees;

(c) the conpetency of any such committee to perform or
di spose of its business and proceedi ngs at venues other than the
Houses of Parlianent; and

(d) the designation of nenbers of the National Assenbly
and the Senate as presiding officers to preside over sittings of
the National Assenbly or the Senate or joint sittings of the
Nati onal Assenbly and the Senate, as the case may be, as and when
the Speaker or the President of the Senate so requires.

(2) For the purposes of exercising its powers and performng
its functions, any committee established under subsection (1) (a)
shal | have the power to sumon persons to appear before it to give
evi dence on oath or affirmati on and to produce any docunents
required by it, and to receive representations frominterested
persons.

59 Odinary Bills

(1) An ordinary Bill may be introduced in either the Nationa
Assenbly or the Senate and shall for its passing by Parlianent,
subj ect to subsection (2), be required to be adopted by each House.

(2) An ordinary Bill passed by one House and rejected by the
other shall be referred to a joint commttee consisting of nmenbers
of both Houses and of all the parties represented in Parliament and
willing to participate in the joint committee, to consider and
report on any proposed anendnents to the Bill, whereafter the Bil
shall be referred to a joint sitting of both Houses, at which it
may be passed with or without amendnent by a majority of the total
number of menmbers of both Houses.

(3) Al Bills, except the new constitutional text and those
referred to in sections 60 (1), 61 and 62, shall for the purposes
of this Constitution be considered to be ordinary Bills.

file:///C|/lgmmwork/TES/Mahesh/CONSTITUTIO...UTH%20AFRICA,%20ACT%20200%200F%201993.txt (22 of 149) [17/07/06 07:13:47 PM]



file://IC{/gmmwork/TES/M ahesh/CONSTITUTION%200F%20THE%2...BL1C%200F%20SOUTH%20AFRI CA,%20A CT%20200%200F%201993.txt
60 Money Bills

(1) Bills appropriating revenue or noneys or inposing taxation
shall be introduced in the National Assenbly only.

(2) Bills appropriating revenue or noneys for services
provi ded by the national governnment shall deal wth such
appropriation only.

(3) The National Assenbly shall not consider any Bil
appropriating revenue or noneys unless such Bill was initiated by
the Mnister responsible for national financial matters, or by any
other Mnister acting with the concurrence of the said Mnister

(4) The National Assenmbly shall not pass a Bill referred to in
subsection (1) unless it has been considered and reported on by a
joint conmittee of both Houses and, in so far as it nay be required
interms of this Constitution, by the Financial and Fisca
Commi ssi on.

(5) ABill shall not be deened to appropriate revenue or
noneys or to inpose taxation by reason only of its containing
provisions for the inposition or appropriation of fines or other
pecuni ary penalties.

(6) The Senate nay not anmend any Bill in so far as it
appropri ates revenue or noneys or inposes taxation.

(7) If the National Assenbly passes a Bill inposing taxation
or dealing with the appropriation of revenue or noneys and the
Senate rejects it or proposes amendnents to it or fails to pass it
within 30 days after it has been passed by the National Assenbly,
the Bill shall be referred back to the National Assenbly for
reconsi derati on.

(8) The National Assenbly may pass a Bill referred to in
subsection (7), with or without amendnent, and if passed by the
Nati onal Assenbly such Bill shall be deened to have been passed by
Par | i ament .

61 Bills affecting certain provincial matters

Bills affecting the boundaries or the exercise or performance
of the powers and functions of the provinces shall be deemed not to
be passed by Parlianment unless passed separately by both Houses
and, in the case of a Bill, other than a Bill referred to in
section 62, affecting the boundaries or the exercise or performance
of the powers or functions of a particular province or provinces
only, unless also approved by a majority of the senators of the
province or provinces in question in the Senate.

62 Bil |l s amendi ng Constitution

(1) Subject to subsection (2) and section 74, a Bill anending
this Constitution shall, for its passing by Parlianent, be required
to be adopted at a joint sitting of the National Assenbly and the
Senate by a nmajority of at least two-thirds of the total nunber of
menbers of both Houses

(2) No amendnent of sections 126 and 144 shall be of any force
and effect unless passed separately by both Houses by a majority of
at least two-thirds of all the menbers in each House: Provided that
the boundaries and | egislative and executive conpetences of a
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provi nce shall not be anended without the consent of a rel evant
provincial |egislature.

63 Requisite majorities

Save where otherwi se required in this Constitution, al
questions before the National Assenbly or the Senate or before the
Nati onal Assenbly and the Senate in a joint sitting, shall be
determined by a majority of votes cast.

64 Assent to Bills

(1) ABill duly passed by Parliament in accordance with this
Constitution shall be assented to by the President subject to
section 82 (1) (b).

(2) ABill referred to in subsection (1) to which the
Presi dent has assented and a copy of which he or she has signed,
shal | upon its pronul gation be an Act of Parlianent.

65 Si gnature and enrol ment of Acts

(1) An Act of Parlianent referred to in section 64 (2) shal
be enrolled of record in the office of the Registrar of the
Appel | ate Division of the Suprenme Court in such official South
African | anguages as may be required in terms of section 3, and
copies of the Act so enrolled shall be conclusive evidence of the
provi sions of the Act.

(2) In the case of a conflict between copies of an Act
enrolled in ternms of subsection (1), the copy signed by the
President shall prevail.

(3) The public shall have the right of access to copies of an
Act so enrolled, subject to such |laws as may be passed by
Parliament to protect the safety and durability of the said copies
and with due regard to the convenience of the Registrar's staff.

66 Ri ghts and duties of President, Executive Deputy Presidents,
M ni sters and Deputy Mnisters in Houses

The President, an Executive Deputy President, a Mnister and
a Deputy Mnister shall be entitled to sit and to speak in any
House and at a joint sitting of the Houses, but nmay not vote in the
House of which he or she is not a nenber.

67 Public access to Parlianment

Sittings of the National Assenmbly or the Senate and j oint
sittings of the National Assenbly and the Senate shall be held in
public, and the public, including the nedia, shall have access to
such sittings: Provided that reasonabl e neasures may be taken to
regul ate such access and to provide for the search and, where
appropriate, the refusal of entry or the renoval of any person

CHAPTER 5
THE ADOPTI ON OF THE NEW CONSTI TUTI ON (ss. 68-74)
68 Constitution-maki ng Body

(1) The National Assenbly and the Senate, sitting jointly for
the purposes of this Chapter, shall be the Constitutional Assenbly.
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(2) The Constitutional Assenbly shall draft and adopt a new
constitutional text in accordance with this Chapter.

(3) (a) The first sitting of the Constitutional Assenbly shal
be convened by the President of the Senate not |ater than seven
days as fromthe first sitting of the Senate under this Constitu
tion.

(b) Any subsequent sittings of the Constitutional Assenbly
shal | be convened by the Chairperson of the Constitutional Assenbly
after consultation with the Speaker and the President of the
Senat e.

(4) Subject to the rules and orders contenplated in section 70
and save where clearly inappropriate, sections 55 and 56 and the
provisions of this Constitution with regard to joint sittings of
the National Assembly and the Senate shall apply nmutatis nmutandis
in respect of the Constitutional Assenbly.

69 Chai rperson and Deputy Chairperson

(1) At its first sitting and before proceeding to dispatch any
ot her business, the Constitutional Assenbly, with the President of
the Senate presiding, shall elect one of the nenbers of the
Constitutional Assenbly to be the Chairperson and another of its
menbers to be the Deputy Chairperson of the Constitutiona
Assenbl y.

(2) The provisions of Schedule 5 shall apply nmutatis nmutandis
in respect of the election of the Chairperson and the Deputy
Chai rperson of the Constitutional Assenbly.

(3) The Chairperson shall be vested with all powers and
functions assigned to himor her under this Constitution, an Act of
Parliament and the rul es and orders.

(4) Section 49 (4) to (10) shall apply nmutatis nmutandis in
respect of the Chairperson and Deputy Chairperson of the
Constitutional Assenbly, and in any such application references in
the said sections to the Senate and a senator shall be construed as
references to the Constitutional Assenbly and a nenber of the
Constitutional Assenbly, respectively.

70 Rul es and orders

(1) The Constitutional Assenbly may nmake rules and orders in
connection with the conduct of its business and proceedi ngs.

(2) The provisions of section 58 shall apply nutatis nutandis
in respect of the Constitutional Assenbly.

71 Constitutional Principles and certification
(1) A new constitutional text shall-

(a) conply with the Constitutional Principles contained
in Schedule 4; and

(b) be passed by the Constitutional Assenbly in
accordance with this Chapter.

(2) The new constitutional text passed by the Constitutiona
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Assenbly, or any provision thereof, shall not be of any force and
ef fect unless the Constitutional Court has certified that all the
provi sions of such text conmply with the Constitutional Principles
referred to in subsection (1) (a).

(3) A decision of the Constitutional Court in terns of
subsection (2) certifying that the provisions of the new
constitutional text conply with the Constitutional Principles,
shall be final and binding, and no court of |aw shall have
jurisdiction to enquire into or pronounce upon the validity of such
text or any provision thereof.

(4) During the course of the proceedings of the Constitutiona
Assenbly any proposed draft of the constitutional text before the
Constitutional Assenbly, or any part or provision of such text,
shall be referred to the Constitutional Court by the Chairperson if
petitioned to do so by at least one fifth of all the nenbers of the
Constitutional Assenbly, in order to obtain an opinion fromthe
Court as to whether such proposed text, or part or provision
thereof, would, if passed by the Constitutional Assenbly, conply
with the Constitutional Principles.

72  Appoi ntment of conm ssions, conmittees and bodies

(1) The Constitutional Assenbly shall, in addition to
appoi nting commttees of its menbers, be conpetent to appoint any
commi ssi ons, technical comrmittees and ot her advisory bodies to
assist it in the performance of its functions.

(2) The Constitutional Assenbly shall, subject to subsection
(3), appoint an independent panel of five South African citizens
bei ng recogni sed constitutional experts, not being nenbers of
Parlianment or any other |egislature and not holding office in any
political party, to advise it, or the Chairperson, on natters
pertaining to its functions, and to perform such other tasks as are
provided for in this Constitution.

(3) Amjority of at least two-thirds of all the nenbers of
the Constitutional Assenbly shall be required for the appointnent
of the panel of constitutional experts, and, in the event of such
maj ority not being achieved, a panel of constitutional experts
conmplying with the requirenents nentioned in subsection (2) and
consi sting of a nominee of each party which holds at | east 40 seats
in the Constitutional Assenbly and wi shes to nmake such a
nonmi nation, shall be appointed.

73 Adoption of new constitutional text

(1) The Constitutional Assenbly shall pass the new constitu
tional text within two years as fromthe date of the first sitting
of the National Assenbly under this Constitution

(2) For the passing of the new constitutional text by the
Constitutional Assenbly, a majority of at |least two-thirds of al
the menbers of the Constitutional Assenbly shall be required
Provi ded that provisions of such text relating to the boundari es,
powers and functions of provinces shall not be considered passed by
the Constitutional Assenbly unless approved also by a majority of
two-thirds of all the menbers of the Senate.

(3) If the Constitutional Assenbly fails to pass a proposed
draft of the new constitutional text in accordance wi th subsection
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(2), but such draft is supported by a majority of all its nmenbers,
such proposed draft shall be referred by the Chairperson to the
panel of constitutional experts referred to in section 72 (2) for
its advice, to be given within 30 days of such referral, on
anendnents to the proposed draft, within the franework of the
Constitutional Principles, which mght secure the support required
in terms of subsection (2).

(4) An amended draft text unani mously recommended by the pane
of constitutional experts and submtted to the Constitutiona
Assenmbly within the said period of 30 days, shall be considered by
the Constitutional Assenbly, and if passed in accordance with
subsection (2), it shall beconme the Constitution of the Republic of
South Afri ca.

(5) Should the panel of constitutional experts fail to submt
within the said period of 30 days to the Constitutional Assenbly an
anended draft text which is unani nously recommended by the panel,
or should such an anended draft text not be passed by the
Constitutional Assenbly in accordance with subsection (2), any
proposed draft text before the Constitutional Assenbly nmay be
approved by it by resolution of a majority of its nmenbers for the
pur poses of subsection (6).

(6) A text approved under subsection (5) shall, after it has
been certified by the Constitutional Court in terns of section 71
(2), be referred by the President for a decision by the electorate
by way of a national referendum

(7) The question put before the electorate in the referendum
shal |l be the acceptance or rejection of the text approved under
subsection (5).

(8) The text presented to the electorate in the referendum
shall, if approved by a majority of at |east 60 per cent of the
votes cast in the referendum and subject to subsection (13), becone
the Constitution of the Republic of South Africa.

(9) If the relevant text is not approved in the referendumin
accordance with subsection (8), or if a new constitutional text is
not passed in terns of this Chapter within the period of two years
referred to in subsection (1), the President shall dissolve
Parliament by proclamation in the Gazette within 14 days after the
ref erendum or the expiry of the said period, whereupon an el ection
contenplated in section 39 (1) (a) shall be held.

(10) The Constitutional Assenbly as constituted after such an
el ection, shall pass the new constitutional text within a period of
one year as fromthe date of its first sitting after such election

(11) For the passing of the new constitutional text referred
to in subsection (10) by the Constitutional Assenbly, a majority of
at |l east 60 per cent of all the nenbers of the Constitutiona
Assenbly shall be required: Provided that provisions of such text
relating to the boundaries, powers and functions of provinces shal
not be considered passed by the Constitutional Assenbly unless
approved also by a majority of at |east 60 per cent of all the
menbers of the Senate.

(12) The provisions of subsections (3) to (9) of this section
and the other sections of this Chapter shall apply nutatis mutandis
in respect of the Constitutional Assenbly referred to in subsection
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(10) of this section.

(13) A new constitutional text adopted in ternms of this
Chapter shall be assented to by the President and shall upon its
promul gati on be the Constitution of the Republic of South Africa.

74  Amrendnents relating to this Chapter and Schedule 4
(1) No anmendnent or repeal of-

(a) this section or the Constitutional Principles set
out in Schedule 4; or

(b) any other provision of this Chapter in so far as it
relates to-

(i) the Constitutional Principles; or

(ii) the requirement that the new constitutiona
text shall conply with the Constitutional Principles, or that such
text shall be certified by the Constitutional Court as being in
compliance therewth,

shal | be perm ssible.

(2) The other provisions of this Chapter nmay be anmended by the
Constitutional Assenbly by resolution of a majority of at |east
two-thirds of all its nenbers

CHAPTER 6
THE NATI ONAL EXECUTI VE (ss. 75-95)
75 Executive authority of the Republic

The executive authority of the Republic with regard to all
matters falling within the |egislative conpetence of Parlianent
shall vest in the President, who shall exercise and performhis or
her powers and functions subject to and in accordance with this
Constitution.

76 Head of State
The President shall be the Head of State.
77 El ecti on of President

(1) (a) The National Assenbly shall at its first sitting after
it has been convened in terns of section 46 (2) elect one of its
menbers as the President.

(b) The National Assenbly and the Senate shall thereafter, as
often as it again becones necessary to elect a President, elect at
a joint sitting one of the nenbers of the National Assenbly as the
Pr esi dent.

(2) (a) The Chief Justice, or a judge of the Supreme Court
designated by the Chief Justice for this purpose, shall preside
over any sitting at which an election referred to in subsection (1)
t akes pl ace.

(b) An election referred to in subsection (1) shall be
conducted in accordance with Schedule 5
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(3) The election of a President in terns of subsection (1) (b)
shall take place at a tinme and on a date fixed by the Chief
Justice: Provided that-

(a) if such an election of a President is occasioned by
reason of a dissolution of Parlianent, it shall take place within
10 days after the Senate was convened after the election of the
Nati onal Assenbly held in pursuance of such dissolution; or

(b) if such an election of a President is occasioned by
reason of a vacancy in the office of President, it shall take place
within 30 days after the vacancy arose.

(4) On being elected, the President shall vacate his or her
seat in the National Assenbly.

(5) During the period in which the President continues in
office in terms of section 80 (1) (b), he or she shall for the
pur poses of section 42 (1)(e) be deened not to hold an office of
profit under the Republic.

78 Cath or affirmation

The President-elect shall, before formally assuming office,
make and subscribe an oath or solem affirmation in the terns set
out in Schedule 3 before the Chief Justice or a judge of the
Supreme Court designated by the Chief Justice for this purpose.

79 Remuner ati on of President

There shall be paid to the President out of and as a charge on
the National Revenue Fund and apart from any privilege which he or
she may enj oy, such renuneration and all owances, and upon his or
her retirement, or to his or her widow or wi dower on his or her
deat h, such pension and pension benefits, as may be determ ned from
time to tinme by resolution of Parlianent.

80 Tenure of office of President

(1) The President elected in ternms of section 77 (1) (a)
shal |, subject to sections 87 and 93 (2), hold office-

(a) for the period termnating on a date five years as
fromthe date of the first sitting of the National Assenbly under
this Constitution; or

(b) if Parliament is dissolved during such period, for
the period until a President has been elected in ternms of section
77 (1) (b) after such dissolution and has assuned office.

(2) A President elected in terns of section 77 (1) (b) shall
subj ect to subsection (1) (b) of this section and sections 87 and
93 (2), hold office for the unexpired part of the period referred
to in subsection (1) (a) of this section

81 Responsi bilities of President

(1) The President shall be responsible for the observance of
the provisions of this Constitution by the executive and shall as
head of state defend and uphold the Constitution as the supreme | aw
of the |and.

(2) The President shall with dignity provide executive
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| eadership in the interest of national unity in accordance with
this Constitution and the | aw of the Republic.

(3) The President shall not hold any other public office and
shal |l not performremunerative work outside the duties of his or
her offi ce.

82 Powers and functions of President

(1) The President shall be conpetent to exercise and perform
the follow ng powers and functions, nanely-

(a) to assent to, sign and pronmulgate Bills duly passed
by Parlianent;

(b) in the event of a procedural shortcomng in the
| egislative process, to refer a Bill passed by Parlianent back for
further consideration by Parlianent;

(c) to convene neetings of the Cabinet;

(d) to refer disputes of a constitutional nature between
parties represented in Parliament or between organs of state at any
| evel of governnent to the Constitutional Court or other
appropriate institution, conm ssion or body for resolution;

(e) to confer honours;

(f) to appoint, accredit, receive and recogni se
anbassadors, plenipotentiaries, diplomtic representatives and
ot her diplomatic officers, consuls and consul ar officers;

(g) to appoint conm ssions of enquiry;

(h) to nmake such appoi ntnents as nay be necessary under
powers conferred upon himor her by this Constitution or any other
| aw,

(i) to negotiate and sign international agreenents;

(j) to proclaimreferenda and plebiscites in terns of
this Constitution or an Act of Parlianent; and

(k) to pardon or reprieve offenders, either uncondition
ally or subject to such conditions as he or she may deemfit, and
to remt any fines, penalties or forfeitures.

(2) The President shall consult the Executive Deputy
Pr esi dent s-

(a) in the devel opment and execution of the policies of
the national governnent;

(b) inall matters relating to the nanagenent of the
Cabi net and the performance of Cabi net business;

(c) in the assignnent and all ocation of functions
contenplated in section 84 (5) to an Executive Deputy President;

(d) regarding appointnents under subsection (1) (f); and

(e) before exercising any of the conpetences referred to
in subsection (1) (g) to (k).

file:///C|/lgmmwork/TES/Mahesh/CONSTITUTIO...UTH%20AFRICA,%20ACT%20200%200F%201993.txt (30 of 149) [17/07/06 07:13:47 PM]



filex///Cl/gmmwork/TES/Mahesh/CONSTI TUTION%200F%20THE%2...BL1C%200F%20SOUTH%20A FRICA ,%20A CT%20200%200F%201993.txt

(3) The President shall exercise and performall powers and
functions assigned to himor her by this Constitution or any other
| aw, except those specified in subsections (1) and (2) or where
ot herwi se expressly or by inplication provided in this Constitu
tion, in consultation with the Cabinet: Provided that the Cabinet
may del egate its consultation function in terms of this subsection,
with reference to any particular power or function of the
President, to any Mnister or Mnisters.

(4) (a) The President shall be the Commander-in-Chief of the
Nati onal Defence Force

(b) The President may-

(i) wth the approval of Parliament, declare a state of
nati onal defence;

(ii) enploy the National Defence Force in accordance with
and subject to sections 227 and 228; and

(iii) confer upon nmenbers of the National Defence
Force pernmanent conmm ssions and cancel such comm ssions.

83 Confirmati on of executive acts of President

(1) Decisions of the President taken in terms of section 82
shal |l be expressed in witing under his or her signature.

(2) Any instrument signed by the President in the exercise or
performance of a power or function referred to in section 82 (3)
shal | be countersigned by a Mnister

(3) The signature of the President on any instrunent shall be
confirnmed by the seal of the Republic.

84 Executive Deputy Presidents

(1) Every party holding at | east 80 seats in the Nationa
Assenbly shall be entitled to designate an Executive Deputy
President from anong the nmenbers of the National Assenbly.

(2) Should no party or only one party hold 80 or nore seats in
the National Assenbly, the party hol ding the | argest nunber of
seats and the party holding the second | argest nunber of seats
shall each be entitled to designate one Executive Deputy President
from among the nmenbers of the National Assenbly.

(3) On being designated as such, an Executive Deputy President
may elect to vacate or not to vacate his or her seat in the
Nati onal Assenbly.

(4) Section 81 shall apply mutatis nmutandis to an Executive
Deputy President.

(5) An Executive Deputy President nmay exercise the powers and
shall performthe functions vested in the office of Executive
Deputy President by this Constitution or assigned to himor her by
the President.

(6) An Executive Deputy President shall, before formally
assuni ng office, nake and subscribe an oath or solemm affirmation
inthe ternms set out in Schedule 3 before the Chief Justice or a
judge of the Suprene Court designated by the Chief Justice for this
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pur pose.
85 Tenure of office of Executive Deputy Presidents and filling of
vacanci es

(1) An Executive Deputy President shall, subject to section

87, hold office-

(a) for the period terninating on a date five years as
fromthe date of the first sitting of the National Assenbly under
this Constitution, unless he or she is before the expiry of such
peri od replaced as Executive Deputy President by the party which
desi gnated himor her; or

(b) if Parliament is dissolved during such period, for
the period until a President has been elected in ternms of section
77 (1) (b) after such dissolution and has assuned of fice.

(2) If an Executive Deputy President vacates his or her
office, section 84 (1) or (2) shall apply nutatis nutandis in

respect of the filling of the vacancy.
(3) An Executive Deputy President designated to fill a vacancy
shal |, subject to subsection (1) (b) of this section and section

87, hold office for the unexpired part of the period referred to in
subsection (1) (a) of this section

86 Acting President

(1) The President shall appoint one of the Executive Deputy
Presidents, or if no Executive Deputy President is available, a
M nister, to act as President during his or her absence or
tenmporary incapacity.

(2) In designating an Acting President under subsection (1),
the President shall take into consideration the exigencies of
governnent and the spirit underlying the concept of a government of
national unity.

(3) Should it be necessary that an Acting President be
appoi nted and the President is absent or unable to make such an
appointrment, or if the office of President is vacant, the other
menbers of the Cabinet shall make such appointnent, taking into
consi deration the exigencies of governnent and the spirit
underlying the concept of a government of national unity.

(4) An Acting President shall while acting as President have
all the powers and functions vested in the office of President.

87 Renoval from office of President or Executive Deputy President

The President or an Executive Deputy President shall cease to
hold office on a resolution adopted at a joint sitting of the
Nati onal Assenbly and the Senate by a majority of at |east
two-thirds of the total number of menbers of the Houses and
i npeaching the President or such Executive Deputy President on the
ground of a serious violation of this Constitution or the other
| aws of the Republic, or of misconduct or inability rendering him
or her unfit to exercise and performhis or her powers and
functions in accordance with section 81 or 84 (4), as the case may
be.

88 Cabi net
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(1) The Cabinet shall consist of the President, the Executive
Deputy Presidents and not nore than 27 M nisters appointed by the
President in accordance with this section.

(2) A party holding at least 20 seats in the National Assenbly
and which has decided to participate in the governnent of nationa
unity, shall be entitled to be allocated one or nore of the Cabinet
portfolios in proportion to the nunber of seats held by it in the
Nati onal Assenbly relative to the nunber of seats held by the other
participating parties.

(3) Cabinet portfolios shall for the purposes of subsection
(2) be allocated to the respective participating parties in
accordance with the foll owi ng fornul a:

(a) A quota of seats per portfolio shall be determ ned
by dividing the total nunber of seats in the National Assenbly held
jointly by the participating parties by the nunber of portfolios
pl us one.

(b) The result, disregarding third and subsequent
decimals, if any, shall be the quota of seats per portfolio.

(c¢) The nunber of portfolios to be allocated to a
participating party shall be determ ned by dividing the total
nunber of seats held by such party in the National Assenbly by the
quota referred to in paragraph (b).

(d) The result shall, subject to paragraph (e), indicate
the nunber of portfolios to be allocated to such party.

(e) Were the application of the above fornmula yields a
surpl us not absorbed by the nunber of portfolios allocated to a
party, such surplus shall conpete with other simlar surpluses
accruing to another party or parties, and any portfolio or
portfolios which remain unallocated shall be allocated to the party
or parties concerned in sequence of the highest surplus.

(4) The President shall after consultation with the Executive
Deputy Presidents and the | eaders of the participating parties-

(a) deternmine the specific portfolios to be allocated to
the respective participating parties in accordance with the numnber
of portfolios allocated to themin terns of subsection (3);

(b) appoint in respect of each such portfolio a nmenber
of Parlianent who is a nenber of the party to which that portfolio
was al | ocated under paragraph (a), as the Mnister responsible for
that portfolio;

(c) if it becones necessary for the purposes of this
Constitution or in the interest of good governnent, vary any
determ nati on under paragraph (a) subject to subsection (3);

(d) term nate any appoi ntment under paragraph (b)-

(i) if he or she is requested to do so by the
| eader of the party of which the Mnister in question is a nenber;
or

(ii) if it becones necessary for the purposes of
this Constitution or in the interest of good governnent; or
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(e) fill, when necessary, subject to paragraph (b), a
vacancy in the office of Mnister.

(5) Subsection (4) shall be inplenented in the spirit
underlying the concept of a government of national unity, and the
President and the other functionaries concerned shall in the
i npl ementation of that subsection endeavour to achi eve consensus at
all tinmes: Provided that if consensus cannot be achi eved on-

(a) the exercise of a power referred to in paragraph
(a), (c) or (d) (ii) of that subsection, the President's decision
shal | prevail

(b) the exercise of a power referred to in paragraph
(b), (d) (i) or (e) of that subsection affecting a person who is
not a menmber of the President's party, the decision of the |eader
of the party of which such person is a nmenber shall prevail; and

(c) the exercise of a power referred to in paragraph (b)
or (e) of that subsection affecting a person who is a nenber of the
President's party, the President's decision shall prevail.

(6) If any deternmination of portfolio allocations is varied
under subsection (4) (c), the affected Mnisters shall vacate their
portfolios but shall be eligible, where applicable, for
re-appoi ntnent to other portfolios allocated to their respective
parties in terms of the varied determ nation.

(7) A Mnister shall, before formally assum ng office, make
and subscribe an oath or solem affirmation in the terns set out in
Schedul e 3 before the Chief Justice or a judge of the Suprene Court
desi gnated by the Chief Justice for this purpose.

(8) No nenber of the Cabinet nmay take up any other paid
enpl oynent, engage in activities inconsistent with his or her
menber ship of the Cabinet, or expose hinself or herself to any
situation which carries with it the risk of a conflict between his
or her responsibilities as a nmenber of the Cabinet and his or her
private interests.

(9) No nenber of the Cabinet shall use his or her position as
such, or directly or indirectly use information entrusted
confidentially to himor her in such capacity, to enrich hinself or
hersel f or any other person

(10) There shall be paid out of and as a charge on the
Nati onal Revenue Fund to an Executive Deputy President or a
M ni ster such renmuneration and all owances, and upon his or her
retirement, or to his or her wi dow or w dower upon his or her
deat h, such pension and pension benefits, as may be prescribed by
an Act of Parlianent.

89 Cabi net procedure

(1) Meetings of the Cabinet shall be presided over by the
President, or, if the President so instructs, by an Executive
Deputy President: Provided that the Executive Deputy Presidents
shal | preside over nmeetings of the Cabinet in turn unless the
exi genci es of government and the spirit underlying the concept of
a government of national unity otherw se dictate.

(2) The Cabinet shall function in a manner which gives
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consi deration to the consensus-seeking spirit underlying the
concept of a governnent of national unity as well as the need for
ef fective government.

(3) Where an Executive Deputy President presides over a
meeting of the Cabinet otherwi se than in the capacity of Acting
President, a decision in the Cabinet on any matter shall be
submitted to the President before its inplenentation and shall upon
its ratification by the President be deenmed to be a decision taken
in consultation with the Cabinet in accordance with section 82 (3).

90 Tenporary assignment of Mnister's powers and functions to
anot her M ni ster

Whenever a Mnister is absent or for any reason unable to
exerci se and performany of the powers and functions assigned to
hi m or her, or whenever a Mnister has vacated his or her office
and a successor has not yet been appointed, the President nmay
appoi nt any other Mnister to act in the said Mnister's stead,
either generally or in the exercise or performance of any specific
power or function.

91 Transfer of Mnister's powers and functions to anot her
M ni ster

(1) The President may assign the admi nistration of a | aw which
is entrusted to any particular Mnister or which entrusts to any
particular Mnister any power or function, to any other Mnister.

(2) Any reference in such a lawto a particular Mnister as
the Mnister to whomthe adninistration of such |aw is entrusted,
shal | upon the assignment under subsection (1) of its
adm nistration to another Mnister, be construed as a reference to
the latter.

92 Accountability of Mnisters and Cabi net

(1) A Mnister shall be accountable individually both to the
President and to Parlianent for the administration of the portfolio
entrusted to himor her, and all nenmbers of the Cabinet shall
correspondi ngly be accountable collectively for the performance of
the functions of the national government and for its policies.

(2) A Mnister shall adninister his or her portfolio in
accordance with the policy determ ned by the Cabinet.

(3) If a Mnister fails to admnister his or her portfolio in
accordance with the policy of the Cabinet, the President may
require the Mnister concerned to bring the adm nistration of the
portfolio into conformty with such policy.

(4) If the Mnister concerned fails to conply with a
requi renent of the President under subsection (3), the President
may, after consultation with the Mnister and, if the Mnister is
not a nmenber of the President's party, or is not the | eader of a
participating party, also after consultation with the | eader of
such Mnister's party, renove the Mnister fromoffice.

93 Vot es of no confidence

(1) If Parliament passes a vote of no confidence in the
Cabi net, including the President, the President shall, unless he or
she resigns, dissolve Parliament and call an election in accordance
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with section 39.

(2) If Parliament passes a vote of no confidence in the
President, but not in the other nenbers of the Cabinet, the
Presi dent shall resign.

(3) If Parliament passes a vote of no confidence in the
Cabi net, excluding the President, the President may-

(a) resign

(b) reconstitute the Cabinet in accordance with section
88 (4); or

(c) dissolve Parlianent and call an election in
accordance with section 39.

(4) The President shall where required, or where he or she
elects, to do so in ternms of this section, dissolve Parlianent by
proclamation in the Gazette within 14 days of the rel evant vote of
no confi dence.

94  Appoi ntnent of Deputy Mnisters

(1) The President may, after consultation with the Executive
Deputy Presidents and the | eaders of the parties serving in the
Cabi net, establish deputy mnisterial posts.

(2) A party shall be entitled to be allocated one or nore of
the deputy nministerial posts in the same proportion and according
to the sane fornula as that in which the portfolios in the Cabinet
are allocated to it.

(3) The provisions of section 88 (4) to (10) shall apply
mutatis mutandis in respect of Deputy Mnisters, and in such
application a reference to-

(a) a Mnister or portfolio shall be construed as a
reference to a Deputy Mnister and a deputy mnisterial post,
respectively; and

(b) subsection (3) of section 88 shall be construed as
a reference to subsection (2) of this section.

(4) If a person is appointed as the Deputy M nister of any
portfolio entrusted to a M nister-

(a) such Deputy Mnister shall exercise and performon
behal f of the relevant Mnister any of the powers and functions
assigned to such Mnister in terns of any |aw or otherw se which
may, subject to the directions of the President, be assigned to him
or her by such Mnister; and

(b) any reference in any law to such a Mnister shall be
construed as including a reference to the Deputy Mnister acting in
pursuance of an assignment under paragraph (a) by the Mnister for
whom he or she acts

(5) Whenever a Deputy Mnister is absent or for any reason
unabl e to exercise or performany of the powers or functions of his
or her office, the President may appoint any other Deputy M nister
or any other person to act in the said Deputy Mnister's stead,
either generally or in the exercise or performance of any specific
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power or function.
95 Conposition and functioning of Cabinet in event of non-par-
ticipation by parties

(1) If every party entitled to designate an Executive Deputy
President, other than the President's party, fails to do so, the
Executive Deputy President of the President's party shall exercise
and performthe powers and functions of the Executive Deputy
Pr esi dent s.

(2) If any party entitled to Cabinet portfolios declines to
serve in the Cabinet, such party shall be disregarded in the
determ nation of portfolio allocations in terns of section 88.

(3) If all parties entitled to Cabinet portfolios, other than
the President's party, decline to serve in the Cabinet,
appoi ntnments to the Cabinet shall be made at the discretion of the
Pr esi dent .

CHAPTER 7

THE JUDI Cl AL AUTHORI TY AND THE ADM NI STRATI ON OF JUSTI CE (ss.
96- 109)

96 Judicial authority

(1) The judicial authority of the Republic shall vest in the
courts established by this Constitution and any other [|aw.

(2) The judiciary shall be independent, inpartial and subject
only to this Constitution and the |aw.

(3) No person and no organ of state shall interfere with
judicial officers in the performance of their functions.

97  Appointment of Chief Justice and President of Constitutiona
Court

(1) There shall be a Chief Justice of the Supreme Court of
South Africa, who shall, subject to section 104, be appointed by
the President in consultation with the Cabinet and after
consultation with the Judicial Service Comm ssion

(2) (a) There shall be a President of the Constitutiona
Court, who shall, subject to section 99, be appointed by the
President in consultation with the Cabinet and after consultation
with the Chief Justice.

(b) Unless the new constitutional text provides otherw se, the
President of the Constitutional Court shall hold office for a
non-renewabl e period of seven years.

98 Constitutional Court and its jurisdiction

(1) There shall be a Constitutional Court consisting of a
President and 10 other judges appointed in terns of section 99.

(2) The Constitutional Court shall have jurisdiction in the
Republic as the court of final instance over all matters relating
to the interpretation, protection and enforcenent of the provisions
of this Constitution, including-

file:///C|/lgmmwork/TES/Mahesh/CONSTITUTIO...UTH%20AFRICA,%20ACT%20200%200F%201993.txt (37 of 149) [17/07/06 07:13:47 PM]



filex///Cl/gmmwork/TES/Mahesh/CONSTI TUTION%200F%20THE%2...BL1C%200F%20SOUTH%20A FRICA ,%20A CT%20200%200F%201993.txt

(a) any alleged violation or threatened violation of any
fundanmental right entrenched in Chapter 3;

(b) any dispute over the constitutionality of any
executive or adm nistrative act or conduct or threatened executive
or admi nistrative act or conduct of any organ of state;

(c) any inquiry into the constitutionality of any |aw,
including an Act of Parlianment, irrespective of whether such | aw
was passed or nade before or after the commencenent of this
Constitution;

(d) any dispute over the constitutionality of any Bil
before Parliament or a provincial |egislature, subject to
subsection (9);

(e) any dispute of a constitutional nature between
organs of state at any |evel of governnent;

(f) the determ nation of questions whether any matter
falls within its jurisdiction; and

(g) the determination of any other natters as may be
entrusted to it by this Constitution or any other [|aw.

(3) The Constitutional Court shall be the only court having
jurisdiction over a matter referred to in subsection (2), save
where otherwi se provided in section 101 (3) and (6).

(4) A decision of the Constitutional Court shall bind al
persons and all legislative, executive and judicial organs of
state.

(5) In the event of the Constitutional Court finding that any
| aw or any provision thereof is inconsistent with this Constitu
tion, it shall declare such law or provision invalid to the extent
of its inconsistency: Provided that the Constitutional Court nay,
in the interests of justice and good governnent, require Parlianent
or any other conmpetent authority, within a period specified by the
Court, to correct the defect in the | aw or provision, which shal
then remain in force pending correction or the expiry of the period
so specified.

(6) Unless the Constitutional Court in the interests of
justice and good governnent orders otherw se, and save to the
extent that it so orders, the declaration of invalidity of a | aw or
a provision thereof-

(a) existing at the commencenent of this Constitution,
shal |l not invalidate anything done or permtted in terns thereof
before the comng into effect of such declaration of invalidity; or

(b) passed after such comencenent, shall invalidate
everything done or permitted in terns thereof.

(7) In the event of the Constitutional Court declaring an
executive or administrative act or conduct or threatened executive
or administrative act or conduct of an organ of state to be
unconstitutional, it may order the relevant organ of state to
refrain fromsuch act or conduct, or, subject to such conditions
and within such time as may be specified by it, to correct such act
or conduct in accordance with this Constitution
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(8) The Constitutional Court may in respect of the proceedi ngs
before it nmake such order as to costs as it may deemjust and
equitable in the circunstances.

(9) The Constitutional Court shall exercise jurisdiction in
any dispute referred to in subsection (2) (d) only at the request
of the Speaker of the National Assenbly, the President of the
Senate or the Speaker of a provincial |egislature, who shall make
such a request to the Court upon receipt of a petition by at |east
one-third of all the menmbers of the National Assembly, the Senate
or such provincial |egislature, as the case may be, requiring him
or her to do so.

99 Conposition of Constitutional Court and appoi ntnment of judges
of Constitutional Court

(1) Unless the new constitutional text provides otherw se, the
judges of the Constitutional Court shall be appointed by the
President for a non-renewabl e period of seven years.

(2) No person shall be qualified to be appointed President or
a judge of the Constitutional Court unless he or she-

(a) is a South African citizen; and

(b) is a fit and proper person to be a judge of the
Constitutional Court; and

(c) (i) is a judge of the Suprene Court or is qualified
to be admtted as an advocate or attorney and has, for a cumul ative
period of at |east 10 years after having so qualified, practised as
an advocate or an attorney or lectured in law at a university; or

(ii) is a person who, by reason of his or her
training and experience, has expertise in the field of constitu
tional lawrelevant to the application of this Constitution and the
| aw of the Republic.

(3) Four judges of the Constitutional Court shall be appointed
fromanong the judges of the Suprene Court by the President in
consultation with the Cabinet and with the Chief Justice.

(4) Subject to subsection (5), six judges of the Constitu
tional Court shall be appointed by the President in consultation
with the Cabinet and after consultation with the President of the
Constitutional Court: Provided that not nore than two persons nmay
be appointed fromthe category of persons referred to in subsection

(2) (c) (ii).

(5) (a) Subject to subsection (6), an appoi ntnent or
appoi ntments under section 97 (2) or subsection (4) or (7) of this
section shall only be nade fromthe recomendati ons of the Judici al
Servi ce Conmi ssion, and with due regard to its reasons for such
recommendati ons, of not nore than three nom nees in excess of the
nunber of persons required to be appointed: Provided that in
respect of the first appointnent after the commencenent of this
Constitution of the six judges referred to in subsection (4), the
Judi ci al Service Commi ssion shall subnmit a list of ten noninees.

(b) If the appointing authorities decide not to accept any or
sone of such reconmmendations, the Judicial Service Conm ssion shal
be informed thereof and be furnished with the reasons therefor
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(c) After having been informed in terns of paragraph (b), the
Judi ci al Service Conmission shall, in accordance w th paragraph
(a), submit further recommendations, whereafter the appointing
authorities shall nake the appoi ntnent or appointnents fromthe
recommendati ons as supplenmented in terms of this paragraph

(d) In subnmitting its recomrendati ons to the appointing
authorities in ternms of paragraphs (a) and (c) the Judicial Service
Conmi ssion shall have regard to the need to constitute a court
whi ch is independent and conpetent and representative in respect of
race and gender.

(6) Subsection (5) shall not apply to the first appointnent
after the commencenent of this Constitution of the President of the
Constitutional Court under section 97 (2).

(7) Vacancies in the Constitutional Court shall be filled-

(a) in the case of a vacancy in the office of a judge
appoi nt ed under subsection (3), in accordance with that subsection;
and

(b) in the case of a vacancy in the office of a judge
appoi nt ed under subsection (4), in accordance with that subsection.

100 Engaging the Constitutional Court

(1) The conditions upon which the Constitutional Court may be
sei zed of any matter within its jurisdiction, and all matters
relating to the proceedings of and before the Court, shall be
regul ated by rules prescribed by the President of the Constitu
tional Court in consultation with the Chief Justice, which rules
shal | be published in the Gazette.

(2) The rules of the Constitutional Court nmay nake provision
for direct access to the Court where it is in the interest of
justice to do so in respect of any matter over which it has
jurisdiction.

101 Suprenme Court

(1) There shall be a Supreme Court of South Africa, which
shal | consist of an Appellate Division and such provincial and
| ocal divisions, and with such areas of jurisdiction, as may be
prescri bed by | aw.

(2) Subject to this Constitution, the Suprene Court shall have
the jurisdiction, including the inherent jurisdiction, vested in
the Supreme Court inmediately before the commencenent of this
Constitution, and any further jurisdiction conferred upon it by
this Constitution or by any |aw.

(3) Subject to this Constitution, a provincial or |oca
di vision of the Supreme Court shall, within its area of jurisdic
tion, have jurisdiction in respect of the followi ng additiona
matters, nanely-

(a) any alleged violation or threatened violation of any
fundamental right entrenched in Chapter 3;

(b) any dispute over the constitutionality of any
executive or admnistrative act or conduct or threatened executive
or admnistrative act or conduct of any organ of state;
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(c) any inquiry into the constitutionality of any |aw
applicable within its area of jurisdiction, other than an Act of
Parliament, irrespective of whether such | aw was passed or made
before or after the comencenment of this Constitution;

(d) any dispute of a constitutional nature between |oca
governnents or between a local and a provincial governnent;

(e) any dispute over the constitutionality of a Bil
before a provincial |egislature, subject to section 98 (9);

(f) the determnation of questions whether any matter
falls within its jurisdiction; and

(g) the determination of any other natters as may be
entrusted to it by an Act of Parlianent.

(4) For the purposes of exercising its jurisdiction under
subsection (3), a provincial or |ocal division of the Supreme Court
shall have the powers of the Constitutional Court in ternms of
section 98 (5), (6), (7), (8) and (9) relating to the interpreta
tion, protection and enforcenent of this Constitution.

(5) The Appellate Division shall have no jurisdiction to
adj udicate any matter within the jurisdiction of the Constitutiona
Court.

(6) If the parties to a matter falling outside the additiona
jurisdiction of a provincial or |ocal division of the Suprene Court
in terms of subsection (3), agree thereto, a provincial or |loca
division shall, notw thstanding any provision to the contrary, have
jurisdiction to determ ne such matter: Provided that a provincia
or local division shall not acquire jurisdiction in terns of this
subsection with regard to any matter referred to in section 102
(12).

102 Procedural matters

(1) If, in any matter before a provincial or |ocal division of
the Supreme Court, there is an issue which may be decisive for the
case, and which falls within the exclusive jurisdiction of the
Constitutional Court in ternms of section 98 (2) and (3), the
provincial or local division concerned shall, if it considers it to
be in the interest of justice to do so, refer such matter to the
Constitutional Court for its decision: Provided that, if it is
necessary for evidence to be heard for the purposes of deciding
such issue, the provincial or local division concerned shall hear
such evi dence and make a finding thereon, before referring the
matter to the Constitutional Court.

(2) If, in any matter before a | ocal or provincial division,
there is any issue other than an issue referred to the Constitu
tional Court in terns of subsection (1), the provincial or |oca
division shall, if it refers the relevant issue to the Constitu
tional Court, suspend the proceedings before it, pending the
deci sion of the Constitutional Court.

(3) If, in any nmatter before a provincial or l|ocal division,
there are both constitutional and other issues, the provincial or
| ocal division concerned shall, if it does not refer an issue to
the Constitutional Court, hear the matter, mmke findings of fact
which may be relevant to a constitutional issue within the
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exclusive jurisdiction of the Constitutional Court, and give a
deci sion on such issues as are within its jurisdiction

(4) An appeal shall lie to the Appellate Division against a
deci sion of a provincial or local division in ternms of subsection

(3).

(5) If the Appellate Division is able to di spose of an appea
brought in terms of subsection (4), without dealing with any
constitutional issue that has been raised, it shall do so.

(6) If it is necessary for the purposes of disposing of the
sai d appeal for the constitutional issue to be decided, the
Appel late Division shall refer such issue to the Constitutiona
Court for its decision.

(7) The Chief Justice and the President of the Constitutiona
Court shall jointly nake rules to facilitate the procedure for
dealing with appeals in which there are both constitutional and
ot her issues, which may provide for the constitutional issues to be
referred to the Constitutional Court before or after any such
appeal has been heard by the Appellate Division

(8) If any division of the Supreme Court di sposes of a matter
in which a constitutional issue has been raised and such court is
of the opinion that the constitutional issue is of such public
i mportance that a ruling should be given thereon, it may,
notw t hstanding the fact that the matter has been di sposed of,
refer such issue to the Constitutional Court for a decision

(9) When a constitutional issue has been referred to the
Constitutional Court by a division of the Suprene Court in terns of
subsection (8), the Mnister responsible for the adm nistration of
justice shall, at the request of the President of the Constitu
tional Court, appoint counsel to argue such constitutional issue.

(10) If the validity of alawis in dispute in any matter, and
a relevant governnent is not a party to the proceedings, it shal
be entitled to intervene as a party before the court in question,
or shall be entitled to submt witten argunent to the said court.

(11) Appeals to the Appellate Division and the Constitutiona
Court shall be regulated by law, including the rules of such
courts, which may provide that |eave of the court fromwhich the
appeal is brought, or to which the appeal is noted, shall be
required as a condition for such appeal

(12) Appeals arising frommatters referred to in section 101
(3) and which relate to issues of constitutionality shall lie to
the Constitutional Court.

(13) If a dispute arises between organs of state (other than
a dispute referred to in section 101 (3) (d)) regarding the
guestion whether or not any executive or admnistrative act or
conduct or any threatened executive or administrative act or
conduct of one of those organs is consistent with this Constitu
tion, the organ disputing the validity of the act or conduct may
apply to a provincial or local division to refer the question of
the validity of such act or conduct to the Constitutional Court for
its decision.

(14) If the provincial or local division concerned is of the
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opi nion that the act or conduct or threatened act or conduct
referred to in subsection (13) nmay be unconstitutional, it shal
refer the matter to the Constitutional Court.

(15) If evidence is necessary for the purpose of deciding a
matter referred to in subsections (13) and (14), the provincial or
| ocal division concerned shall hear such evidence and nmake a
finding thereon, before referring such matter to the Constitutiona
Court.

(16) A decision not to refer a matter to the Constitutiona
Court in terns of subsection (14), shall be appealable to the
Constitutional Court.

(17) If, in any matter before a provincial or |ocal division,
the only issue raised is a constitutional issue within the
exclusive jurisdiction of the Constitutional Court in terns of
section 98 (2) and (3), a refusal to refer such issue to the
Constitutional Court shall be appealable to the Constitutiona
Court.

103 O her courts

(1) The establishnent, jurisdiction, conposition and
functioning of all other courts shall be as prescribed by or under
a | aw.

(2) If in any proceedings before a court referred to in
subsection (1), it is alleged that any |law or provision of such | aw
is invalid on the ground of its inconsistency with a provision of
this Constitution, the court shall, subject to the other provisions
of this section, decide the matter on the assunption that the |aw
or provision is valid.

(3) If in any proceedi ngs before a court referred to in
subsection (1), the presiding officer is of the opinion that it is
in the interest of justice to do so, he or she may postpone the
proceedi ngs to enable the party who has alleged that a relevant | aw
or provision is invalid, to apply to a provincial or |ocal division
of the Suprenme Court for relief in terns of subsection (4).

(4) If the provincial or local division hearing an application
referred to in subsection (3), is of the opinion that a decision
regarding the validity of the law or provision is nmaterial to the
adj udi cation of the matter before the court referred to in
subsection (1), and that there is a reasonabl e prospect that the
rel evant law or provision will be held to be invalid, and that it
isinthe interest of justice to do so, the provincial or |oca
di vi sion shall -

(a) if the issue raised is within its jurisdiction, dea
with such issue itself, and if it is in the exclusive jurisdiction
of the Constitutional Court, refer it to the Constitutional Court
for its decision after nmaking a finding on any evidence which may
be rel evant to such issue; and

(b) suspend the proceedings before the court referred to
in subsection (1) pending the decision of the provincial or |oca
division or the Constitutional Court, as the case may be.

104 Appointnment, renoval fromoffice and renuneration of judges

(1) Judges of the Suprene Court shall be fit and proper
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persons appoi nted by the President acting on the advice of the
Judi ci al Service Commi ssion

(2) Judges of the Constitutional Court and the Supreme Court
shal | receive such rermunerati on as nay be prescribed by or under
law, and their renuneration shall not be reduced during their
continuation in office

(3) Any judge shall, before comencing to performthe
functions of his or her office, nmake and subscribe an oath or
solemm affirmation in the terms set out in Schedul e 3 before any
ot her judge.

(4) A judge may only be renoved fromoffice by the President
on the grounds of misbehaviour, incapacity or inconpetence
established by the Judicial Service Conm ssion and upon receipt of
an address fromboth the National Assenbly and the Senate praying
for such renoval

(5) A judge who is the subject of an investigation by the
Judi ci al Service Conmission in terms of subsection (4) may be
suspended by the President pending such investigation

105 Judicial Service Conm ssion

(1) There shall be a Judicial Service Comm ssion, which shall
subj ect to subsection (3), consist of-

(a) the Chief Justice, who shall preside at neetings of
t he Conmi ssi on;

(b) the President of the Constitutional Court;

(c) one Judge President designated by the Judges
Pr esi dent ;

(d) the Mnister responsible for the admnistration of
justice or his or her noni nee;

(e) two practising advocates designated by the
advocat es' profession;

(f) two practising attorneys designated by the
attorneys' profession;

(g) one professor of |aw designated by the deans of al
the law faculties at South African universities;

(h) four senators designated en bloc by the Senate by
resolution adopted by a majority of at least two-thirds of all its
menbers;

(i) four persons, two of whom shall be practising
attorneys or advocates, who shall be designated by the President in
consultation with the Cabinet;

(j) on the occasion of the consideration of matters
specifically relating to a provincial division of the Suprene
Court, the Judge President of the relevant division and the Prem er
of the rel evant province.

(2) The functions of the Judicial Service Comm ssion shall be-
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(a) to make reconmmendations regardi ng the appoi ntnment,
renoval fromoffice, termof office and tenure of judges of the
Supreme Court in terns of section 104,

(b) to nmake recomendations regarding the renoval from
of fice of judges of the Constitutional Court in terns of section
104 (4); and

(c) to advise the national and provincial governnents on
all matters relating to the judiciary and the adm nistration of
justice.

(3) When the Conmission perforns its functions in terns of
subsection (2) (c), it shall sit without the four senators referred
to in subsection (1) (h).

(4) The Conmi ssion shall determine its own procedure, provided
that the support of at least an ordinary majority of all its
menbers shall be required for its decisions.

(5) The Conmi ssion rmay appoint conmrittees fromanong its
nunber and assign any of its powers and functions to such
conmi ttee.

106 Seats of Constitutional Court and Appellate Division

(1) The seat of the Constitutional Court shall be Johannes
bur g.

(2) The seat of the Appellate Division of the Suprene Court
shal | be Bl oenfont ein.

107 Languages

(1) A party to litigation, an accused person and a witness
may, during the proceedings of a court, use the South African
| anguage of his or her choice, and may require such proceedi ngs of
a court in which he or she is involved to be interpreted in a
| anguage understood by himor her

(2) The record of the proceedings of a court shall, subject to
section 3, be kept in any official |anguage: Provided that the
relevant rights relating to | anguage and the status of |anguages in
this regard existing at the comrencenent of this Constitution shal
not be di mi ni shed.

108 Attorneys-Cenera

(1) The authority to institute crimnal prosecutions on behalf
of the state shall vest in the attorneys-general of the Republic.

(2) The area of jurisdiction, powers and functions of an
attorney-general shall be as prescribed by or under |aw

(3) No person shall be appointed as an attorney-general unless
he or she is appropriately qualified in terms of a |law regul ating
the appoi ntnent of attorneys-general in the Republic.

109 Magi strates Conmi ssion

There shall be a Magi strates Conm ssion established by lawto
ensure that the appointnment, pronotion, transfer or dismssal of,
or disciplinary steps agai nst nagi strates, take place wthout
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favour or prejudice, and that the applicable |aws and adm nistra
tive directives in this regard are applied uniformy and properly,
and to ensure that no victimzation or inproper influencing of
magi strates occurs.

CHAPTER 8

THE PUBLI C PROTECTOR, HUMAN RI GHTS COWM SSI ON, COVM SSI ON ON
GENDER | SSUES AND RESTI TUTI ON OF LAND RI GHTS

The Public Protector (ss. 110-114)
110 Establishnment and appoi nt nent
(1) There shall be a Public Protector for the Republic.

(2) The President shall, whenever it becones necessary,
appoi nt as the Public Protector a person-

(a) nomnated by a joint conmittee of the Houses of
Parliament conposed of one nmenber of each party represented in
Parliament and willing to serve on the conmmittee; and

(b) approved by the National Assenmbly and the Senate by
a resolution adopted by a majority of at |east 75 per cent of the
menbers present and voting at a joint neeting:

Provided that if any nom nation is not approved as required in
paragraph (b), the joint commttee shall nomi nate another person

(3) The first appointnment of a person as the Public Protector
after the commencenent of this Constitution shall be nmade within 60
days of the first sitting of the Senate under this Constitution

(4) The Public Protector shall be a South African citizen who
is a fit and proper person to hold such office, and who-

(a) is a Judge of the Suprene Court of South Africa; or

(b) is qualified to be admtted as an advocate and has,
for a cunul ative period of at |east 10 years after having so
qual i fied-

(i) practised as an advocate or an attorney; or
(ii) lectured in law at a university; or

(c) has specialised know edge of or experience for a
period of at |east 10 years in the administration of justice,
public adninistration or public finance.

(5) Unless the new constitutional text provides otherw se, the
Public Protector shall hold office for a period of seven years.

(6) The renmuneration and other terns and conditions of
enpl oynent of the Public Protector shall be as prescribed by or
under an Act of Parlianment, and such renuneration shall not be
reduced, nor shall such ternms and conditions be adversely altered,
during his or her termof office.

(7) The Public Protector shall not performrenunerative work
outside his or her official duties.

(8) The Public Protector may be removed fromoffice by the
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President, but only on the grounds of nisbehaviour, incapacity or
i nconpet ence, determined by a joint comrittee of the Houses of
Par |l i ament, conposed as provided in subsection (2) (a), and upon
recei pt of an address fromboth the National Assenbly and the
Senat e requesting such renoval

(9) A Public Protector who is the subject of an investigation
by a joint comrittee in ternms of subsection (8), nmay be suspended
by the President pending a decision in such investigation

111 Independence and inpartiality

(1) The Public Protector shall be independent and inpartial
and shall exercise and performhis or her powers and functions
subject only to this Constitution and the |aw.

(2) The Public Protector and the persons appointed in terns of
section 113 (1) shall have such inmmunities and privil eges as may be
assigned to them by or under an Act of Parlianent for the purpose
of ensuring the independent and inpartial exercise and perfornmance
of their powers and functions.

(3) No organ of state and no nenber or enpl oyee of an organ of
state nor any other person shall interfere with the Public
Protector or a person appointed under section 113 in the exercise
and performance of his or her powers and functions.

(4) Al organs of state shall accord such assistance as may be
reasonably required for the protection of the independence,
inpartiality, dignity and effectiveness of the Public Protector in
the exercise and performance of his or her powers and functions.

112 Powers and functions

(1) The Public Protector shall, in addition to any powers and
functions assigned to himor her by any | aw, be conpetent-

(a) to investigate, on his or her own initiative or on
recei pt of a conplaint, any all eged-

(i) maladninistration in connection with the
affairs of governnent at any |evel;

(ii) abuse or unjustifiable exercise of power or
unfair, capricious, discourteous or other inproper conduct or undue
del ay by a person performng a public function;

(iii) i nproper or dishonest act, or om ssion or
corruption, with respect to public noney;

(iv) inmproper or unlawful enrichment, or receipt of
any i nproper advantage, or prom se of such enrichment or advantage,
by a person as a result of an act or omission in the public
adm nistration or in connection with the affairs of government at
any level or of a person performng a public function; or

(v) act or omssion by a person in the enploy of
governnent at any level, or a person performng a public function,
which results in unlawful or inproper prejudice to any other
person;

(b) to endeavour, in his or her sole discretion, to
resol ve any dispute or rectify any act or om ssion by-
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(i) mediation, conciliation or negotiation;

(ii) advising, where necessary, any conpl ai nant
regardi ng appropriate renedi es; or

(iii) any other nmeans that nmay be expedient in
the circunstances; or

(c) at any time prior to, during or after an investiga
tion-

(i) if he or she is of the opinion that the facts
di scl ose the conmmi ssion of an offence by any person, to bring the
matter to the notice of the relevant authority charged with
prosecutions; or

(ii) if he or she deens it advisable, to refer any
matter which has a bearing on an investigation, to the appropriate
public body or authority affected by it or to nake an appropriate
recomrendati on regardi ng the redress of the prejudice resulting
therefrom or nake any ot her appropriate recomendati on he or she
deens expedient to the affected public body or authority.

(2) Nothing in subsection (1) shall be construed as enpowering
the Public Protector to investigate the performance of judicial
functions by any court of |aw.

(3) The Public Protector shall conduct an investigation under
subsection (1) with due regard to the circunstances of each case,
and shall for the purposes of such investigation, in addition to
such powers as may be prescribed by |aw, but subject to the
provisions of this Constitution and the |aw of privilege, be
conpetent to-

(a) direct any person to appear before himor her to
gi ve evidence or to produce any document in his or her possession
or under his or her control which, in the opinion of the Public
Protector, has a bearing on the matter being inquired into, and may
exam ne such person for that purpose; and

(b) enter, or authorise another person to enter, any
buil ding or prem ses and there to make such investigation or
inquiry as he or she may deem necessary, and seize anythi ng on
those prem ses which in his or her opinion has a bearing on the
pur pose of the investigation.

(4) The Public Protector or any nmenber of his or her staff
shal | be conpetent, but not conpellable, to answer questions in any
proceedings in or before a court of law or any body or institution
established by or under any law, in connection with any infornmation
which in the course of his or her investigation has conme to his or
her know edge.

(5) Recourse to, or the exercise and performance of any powers
and functions of, the Public Protector shall not oust the
jurisdiction of a court of |law to hear any nmatter or cause
what soever.

(6) The Public Protector shall report in witing on his or her
activities to Parliament at |east once every year.

113 Staff and expenditure
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(1) The Public Protector may appoint, on such terns and
conditions of service as may be determ ned by or under a | aw, such
persons as may be necessary for the discharge of the work of the
of fice of the Public Protector.

(2) The Public Protector may del egate any of his or her powers
or functions to persons referred to in subsection (1) subject to
such conditions as may be determi ned by or under a | aw.

(3) Expenditure incidental to the exercise and performance of
the powers and functions of the Public Protector in terns of this
Constitution or under any other |aw shall be defrayed from noney
appropri ated by Parlianent.

114 Provincial public protectors

(1) A provincial legislature may, subject to subsections (2)
and (3), by law provide for the establishnment, appointnent, powers
and functions of a provincial public protector and for matters in
connection therewth.

(2) Aprovincial law referred to in subsection (1) shall not
in any way derogate fromthe powers and functions of the Public
Protector.

(3) A provincial public protector shall be appointed by the
Prem er of a province in consultation with the Public Protector,
provi ded that the appointnent shall be confirmed by resolution of
a mpjority of at least two-thirds of all the nenbers of the
provinci al |egislature.

(4) A provincial public protector shall exercise and perform
his or her powers and functions in consultation with the Public
Protector, who shall have concurrent jurisdiction in the provinces.

Human Ri ghts Comm ssion (ss. 115-118)
115 Establishment and appoi nt ments

(1) There shall be a Hunman Ri ghts Conmi ssion, which shal
consi st of a chairperson and 10 nenbers who are fit and proper
persons, South African citizens and broadly representative of the
South African conmunity.

(2) The nmenbers of the Conm ssion shall be appointed as
provided in subsection (3) and vacancies in the Comm ssion shall be
filled accordingly.

(3) The President shall, whenever it becones necessary,
appoi nt as a nmenber of the Comm ssion a person-

(a) nomnated by a joint conmttee of the Houses of
Parl i ament conposed of one nenber of each party represented in
Parliament and willing to participate in the conmttee; and

(b) approved by the National Assenmbly and the Senate by
a resolution adopted by a majority of at |east 75 per cent of the
menbers present and voting at a joint neeting:

Provided that if any nom nation is not approved as required in
par agraph (b), the joint commttee shall nom nate another person
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(4) The first members of the Conmission after the comrencenent
of this Constitution, shall be appointed within 60 days of the
first sitting of the Senate under this Constitution

(5) A Chairperson and a Deputy Chairperson of the Comm ssion
shall as often as it beconmes necessary be elected by the nmenmbers of
the Conmi ssion from anong their nunber.

116 Powers and functions

(1) The Commi ssion shall, in addition to any powers and
functions assigned to it by law, be conpetent and be obliged to-

(a) promote the observance of, respect for and the
protection of fundanmental rights;

(b) devel op an awareness of fundanental rights anong all
peopl e of the Republic;

(c) make recomendations to organs of state at al
| evel s of government where it considers such action advisable for
the adoption of progressive neasures for the pronotion of
fundanmental rights within the framework of the law and this
Constitution, as well as appropriate neasures for the further
observance of such rights;

(d) undertake such studies for report on or relating to
fundamental rights as it considers advisable in the perfornmance of
its functions; and

(e) request any organ of state to supply it with
informati on on any |egislative or executive nmeasures adopted by it
relating to fundanental rights.

(2) If the Commission is of the opinion that any proposed
| egislation m ght be contrary to Chapter 3 or to norns of
i nternational human rights |aw which formpart of South African | aw
or to other relevant nornms of international law, it shal
i medi ately report that fact to the relevant |egislature.

(3) The Conmi ssion shall be conpetent to investigate on its
own initiative or on receipt of a conmplaint, any alleged violation
of fundarmental rights, and if, after due investigation, the
Conmi ssion is of the opinion that there is substance in any
complaint made to it, it shall, in so far as it is able to do so,
assi st the conpl ai nant and ot her persons adversely affected
thereby, to secure redress, and where it is necessary for that
purpose to do so, it may arrange for or provide financia
assi stance to enabl e proceedings to be taken to a competent court
for the necessary relief or may direct a conplainant to an
appropriate forum

117 Staff and expenditure

(1) The Commi ssion shall appoint a director, who shall be the
chief executive officer of the Comm ssion and who shall be
enpowered to appoint staff subject to the approval of the
Comm ssion and on such terns and conditions of service as may be
determ ned by or under an Act of Parlianent.

(2) Expenditure incidental to the exercise and performance of
the powers and functions of the Comrission in ternms of this
Constitution or any other |aw shall be defrayed from noney
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appropri ated by Parlianent.
118 Reports

The Conmm ssion shall report to the President at |east once
every year on its activities, and the President shall cause such
report to be tabled pronmptly in the National Assenbly and the
Senat e.

Commi ssion on CGender Equality (ss. 119-120)
119 Establi shrent

(1) There shall be a Conmi ssion on Gender Equality, which
shal | consist of a chairperson and such nunber of nenbers as may be
determ ned by an Act of Parlianent.

(2) The Commi ssion shall consist of persons who are fit and
proper for appointnment, South African citizens and broadly
representative of the South African comunity.

(3) The object of the Comm ssion shall be to pronote gender
equality and to advise and to nake recommendations to Parlianment or
any other legislature with regard to any | aws or proposed
| egi slati on which affects gender equality and the status of wonen.

120 Conposition and functioning

The Act of Parliament referred to in section 119 shall provide
for the conposition, powers, functions and functioning of the
Conmi ssion on CGender |Issues and for all other nmatters in connection
therewi th.

Restitution of Land Rights (ss. 121-123)
121 dains

(1) An Act of Parliament shall provide for matters relating to
the restitution of land rights, as envisaged in this section and in
sections 122 and 123.

(2) A person or a community shall be entitled to claim
restitution of aright inland fromthe state if-

(a) such person or comunity was di spossessed of such
right at any tine after a date to be fixed by the Act referred to
in subsection (1); and

(b) such di spossession was effected under or for the
pur pose of furthering the object of a | aw which woul d have been
i nconsistent with the prohibition of racial discrimnation
contained in section 8 (2), had that section been in operation at
the tinme of such di spossession.

(3) The date fixed by virtue of subsection (2) (a) shall not
be a date earlier than 19 June 1913.

(4) (a) The provisions of this section shall not apply to any
rights in land expropriated under the Expropriation Act, 1975 (Act
63 of 1975), or any other law incorporating by reference that Act,
or the provisions of that Act with regard to conpensation, if just
and equitabl e conpensation as contenplated in section 123 (4) was
paid in respect of such expropriation
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(b) In this section "Expropriation Act, 1975 shall include
any expropriation |aw repeal ed by that Act.

(5) No claimunder this section shall be | odged before the
passing of the Act contenplated in subsection (1).

(6) Any claimnms under subsection (2) shall be subject to such
conditions, limtations and exclusions as may be prescribed by such
Act, and shall not be justiciable by a court of I|aw unless the
claimhas been dealt with in terns of section 122 by the Comm ssion
establ i shed by that section.

112 Conmi ssi on

(1) The Act contenplated in section 121 (1) shall establish a
Conmi ssion on Restitution of Land Ri ghts, which shall be conpetent
to-

(a) investigate the nmerits of any clains;

(b) mediate and settle disputes arising from such
cl ai mrs;

(c) draw up reports on unsettled clains for subm ssion
as evidence to a court of law and to present any ot her rel evant
evidence to the court; and

(d) exercise and perform any such other powers and
functions as may be provided for in the said Act.

(2) The procedures to be followed for dealing with clains in
terns of this section shall be as prescribed by or under the said
Act .

123 Court orders

(1) Where a claimcontenplated in section 121 (2) is | odged
with a court of law and the land in question is-

(a) in the possession of the state and the state
certifies that the restoration of the right in question is
feasible, the court may, subject to subsection (4), order the state
to restore the relevant right to the claimnt; or

(b) in the possession of a private owner and the state
certifies that the acquisition of such land by the state is
feasible, the court may, subject to subsection (4), order the state
to purchase or expropriate such land and restore the rel evant right
to the clai mant.

(2) The court shall not issue an order under subsection (1)
(b) unless it is just and equitable to do so, taking into account
all relevant factors, including the history of the di spossession,
the hardshi p caused, the use to which the property is being put,
the history of its acquisition by the owner, the interests of the
owner and others affected by any expropriation, and the interests
of the dispossessed: Provided that any expropriation under
subsection (1) (b) shall be subject to the paynent of conpensation
calculated in the manner provided for in section 28 (3).

(3) If the state certifies that any restoration in terns of
subsection (1) (a) or any acquisition in terms of subsection (1)
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(b) is not feasible, or if the claimnt instead of the restoration
of the right prefers alternative relief, the court may, subject to
subsection (4), order the state, in lieu of the restoration of the
sai d right-

(a) to grant the claimant an appropriate right in
avail abl e alternative state-owned | and designated by the state to
the satisfaction of the court, provided that the state certifies
that it is feasible to designate alternative state-owned | and;

(b) to pay the clainant conpensation; or
(c) to grant the claimant any alternative relief.

(4) (a) The conpensation referred to in subsection (3) shal
be determ ned by the court as being just and equitable, taking into
account the circunstances which prevailed at the tine of the
di spossession and all such other factors as may be prescribed by
the Act referred to in section 121 (1), including any conpensati on
that was paid upon such di spossession

(b) If the court grants the claimant the relief contenplated
in subsection (1) or (3), it shall take into account, and, where
appropriate, nmake an order with regard to, any conpensation that
was paid to the claimant upon the di spossession of the right in
questi on.

CHAPTER 9
PROVI NCI AL GOVERNMENT (s 124)
124 Establishnment of provinces

(1) The follow ng provinces are hereby established, which for
the purposes of this Constitution, but subject to subsection (2),
shal | be recogni sed as the provinces of the Republic:

(a) Eastern Cape;

(b) Eastern Transvaal;

(c) Natal;

(d) Northern Cape;

(e) Northern Transvaal;

(f) North-West;

(g) Oange Free State;

(h) Pretoria-Wtwatersrand-Vereeniging; and
(i) Western Cape:

Provided that Parliament shall at the request of a provincial
| egislature alter the name of a province in accordance with the
request of such |egislature.

(2) The areas of the respective provinces shall be as defined
in Part 1 of Schedule 1: Provided that the establishment of the
Northern Cape as a separate province, the establishnent in the area
of the Eastern Cape of one province, and the inclusion of the areas
specified in paragraphs (a) to (f) and (i) to (n) of Part 2 of
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Schedule 1 within the provinces as defined in Part 1 of Schedule 1
shal |l be subject to alteration in accordance with this section

(3) (a) Areferendummay be held in terms of this section in
each of the areas specified in paragraphs (a) to (n) of Part 2 of
Schedule 1 (hereinafter referred to as an affected area) to
determne the views of the voters ordinarily resident in such area
regarding an issue referred to in subsection (5) or (6).

(b) Areferendumreferred to in paragraph (a) shall be held in
an affected area within three nonths of the | odging with the
Secretary to Parlianment of a petition signed by persons entitled to
vote and ordinarily resident in such area

(c) The nunber of signatures on such a petition shall be at
| east equal in nunber to such percentage of the votes recorded in
terns of subsection (4) in respect of the affected area in
question, as nmay be deternined by the |Independent El ectora
Commi ssi on

(d) The I ndependent El ectoral Comm ssion shall not be
dissolved in terms of the |Independent El ectoral Conmm ssion Act,
1993 (Act 150 of 1993), after the first election held under this
Constitution until it has nade a determination in terns of
paragraph (c) in respect of all the affected areas.

(e) Such a petition shall be |lodged with the Secretary to
Parliament within a period of six nonths of the conmencenent of
this Constitution or a period referred to in subsection (10),
whi chever period expires first.

(4) Inthe first election of the National Assenbly and the
provincial |egislatures held under this Constitution, votes cast in
each of the affected areas shall be counted separately and recorded
for use for the purposes of this section

(5) Subject to subsection (7), the object of a referendumin
respect of an area referred to in paragraph (e), (f), (g) or (h) of
Part 2 of Schedule 1, shall be the determ nation of the views of
voters ordinarily resident in such an area, concerning, as the case
may be-

(a) the continued inclusion of the area referred to in
the said paragraph (e) in the provincial territory of the Eastern
Cape, or its inclusion in the provincial territory of Natal;

(b) the continued inclusion of the area referred to in
the said paragraph (f) in the provincial territory of Preto
ri a- Wtwat ersrand-Vereeniging, or its inclusion in the provincia
territory of the Eastern Transvaal;

(c) the continued existence of the area referred to in
the said paragraph (g) as one province, or its division into two
separate provinces on either side of the Iine form ng the eastern
boundaries of the districts of Venterstad, Steynsburg, Hof neyr,
Tarka, Fort Beaufort, Al bany and Bathurst; or

(d) the continued existence of the area referred to in
the said paragraph (h) as a separate province, or its discontinu
ance as a separate province, in which event those districts of the
said area north of the Orange River shall be included in the
provincial territory of the North-West, and those districts south
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of the Orange River shall be included in the provincial territory
of the Western Cape:

Provided that in the case of a referendumregardi ng an issue
referred to in-

(i) paragraphs (a) and (b) of this subsection, a
majority of votes cast shall be required to sanction the inclusion
of the areas in question in the provincial territories of Natal or
the Eastern Transvaal, as the case may be;

(ii) paragraph (c) of this subsection, a majority of
at |l east 60 per cent of the votes cast in either of the two bl ocks
mentioned in paragraph (g) of Part 2 of Schedule 1 shall be
required to sanction the division of the said area into two
separate provinces; and

(iii) par agraph (d) of this subsection, a
majority of at |east 60 per cent of the votes cast shall be
required to sanction the discontinuance of the Northern Cape as a
separate province

(6) Subject to subsection (7), the object of a referendumin
respect of an area referred to in paragraph (a), (b), (c), (d),
(i), (j), (k), (1), (m or (n) of Part 2 of Schedule 1, shall be
the determ nation of the views of the majority of the voters
ordinarily resident in such an area, concerning-

(a) in the case of the area referred to in the said
par agraph (a), the continued inclusion of such area in the
provincial territory of the Northern Transvaal, or its inclusion in
the provincial territory of the Eastern Transvaal;

(b) in the case of the area referred to in the said
par agraph (b), the continued inclusion of such area in the
provincial territory of the Northern Cape, or its inclusion in the
provincial territory of the Western Cape;

(c) in the case of the area referred to in the said
par agraph (c), the continued inclusion of such area in the
provincial territory of the Eastern Transvaal, or its inclusion in
the provincial territory of the Northern Transvaal;

(d) in the case of the area referred to in the said
par agraph (d), the continued inclusion of such area in the
provincial territory of the Eastern Cape, or its inclusion in the
provincial territory of Natal;

(e) in the case of the area referred to in the said
paragraph (i), the continued inclusion of such area in the
provincial territory of the Eastern Transvaal, or its inclusion in
the provincial territory of Pretoria-Wtwatersrand-Vereeniging;

(f) in the case of the area referred to in the said
paragraph (j), the continued inclusion of such area in the
provincial territory of the Orange Free State, or its inclusion in
the provincial territory of Pretoria-Wtwatersrand-Vereeniging;

(g) in the case of the area referred to in the said
par agraph (k), the continued inclusion of such area in the
provincial territory of the Western Cape, or its inclusion in the
provincial territory of the Northern Cape;
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(h) in the case of the area referred to in the said
paragraph (1), the continued inclusion of such area in the
provincial territory of Natal, or its inclusion in the provincia
territory of the Eastern Cape;

(i) in the case of the area referred to in the said
paragraph (m, the continued inclusion of such area in the
provincial territory of the Northern Cape, or its inclusion in the
provincial territory of the North-Wst; or

(j) in the case of the area referred to in the said
par agraph (n), the continued inclusion of such area in the
provincial territory of the North-West, or its inclusion in the
provincial territory of Pretoria-Wtwatersrand-Vereeniging.

(7) (a) The Independent Electoral Conmi ssion shall be
conpetent to nmake regul ations or give directions concerning the
i npl ementation of this section, including-

(i) the fornulation of the question to be put before the
el ectorate in any particular referendum

(ii) the determ nation of the sequence of referenduns
with reference to a province in respect of which nore than one
petition contenplated in subsection (3) (e) or (10) is received;

(iii) the drawing up and registering of party lists
for an affected area;

(iv) the identification of persons entitled to vote in a
referendumor election held in terns of this section;

(v) procedures relating to the drawing up of petitions
for the purposes of this section; and

(vi) any other matters which it considers necessary for
such inplementation

(b) This subsection shall cone into operation on the date of
promul gation of this Constitution.

(8) A party or parties representing a majority of voters in an
affected area may within a period of one nonth of the date of the
first election under this Constitution of nenbers of the provincial
| egi slature of the province within which such area falls in terns
of Part 1 of Schedule 1, petition the Independent El ectora
Conmi ssion to publish a notice in terns of subsection (9).

(9) If a petition is |lodged with the | ndependent El ectora
Conmi ssion in terns of subsection (8), requesting that an affected
area be altered as contenplated in subsection (5) or (6), and the
I ndependent El ectoral Conmission is satisfied that the petition has
the support of a party or parties representing a majority of voters
in that affected area, it shall forthwith cause to be published in
the Gazette, notice of the fact that it has received such a
petition.

(10) Wthin five nonths of the date of publication of a notice
referred to in subsection (9) a petition nmay be | odged with the
Secretary to Parlianment, calling for a referendum contenplated in
subsection (3) to be held in the area in respect of which such
noti ce was published.
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(11) If a petition for a referendum as provided for in
subsection (10) is |lodged with the Secretary to Parlianment, the
petition | odged with the Independent El ectoral Conmi ssion under
subsection (8) will I|apse, and the result of the referendumin
respect of such area will be decisive.

(12) If a petition for a referendum as provided for in
subsection (10) is not |odged with the Secretary to Parlianent
within the period referred to in that subsection, the |Independent
El ectoral Commi ssion shall, upon the expiry of that prescribed
period, forthwith cause to be published in the Gazette, notice of
that fact, and the alteration contenplated in the notice published
in terms of subsection (9) shall thereupon be inplenented in
accordance with subsection (13).

(13) (a) For the purpose of inplenenting an alteration in
terns of subsection (12), or an alteration pursuant to a referendum
held in terns of subsection (3), the Independent El ectora
Conmi ssion shall, if it considers it necessary to do so as a result
of an alteration to be nade, give directions concerning-

(i) the establishment of a new provincial |egislature or
the reconstitution of an existing provincial |egislature;

(ii) the holding of an election of a new or reconstituted
provinci al |egislature;

(iii) the allocation of seats within such new or
reconstituted provincial |egislature; and

(iv) the nanmes of the persons who will becone or renmain
menbers of such provincial |egislature.

(b) The I ndependent El ectoral Commi ssion shall for the
pur poses of any directions under paragraph (a) have regard to-

(i) representations nmade to it by political parties who
will or may be affected by any such directions;

(ii) party lists conpiled by parties for the purpose of
the election of the provincial |egislatures which will be dissolved
or reconstituted,

(iii) party lists conpiled pursuant to any regul ation
made or directions given by it in ternms of subsection (7);

(iv) the provisions of Schedule 2 (without necessarily
bei ng bound thereby in regard to the sequence in which seats are to
be awarded or forfeited); and

(v) all other factors which in its opinion are rel evant
to such directions:

Provided that if it is of the opinion that any particul ar
alteration does not require an existing provincial legislature to
be reconstituted, it may direct that notw thstandi ng such
alteration, such provincial |egislature shall not be reconstituted.

(c) If a Premer, menber of the Executive Council of a
provi nce, senator or other officer has been el ected, appointed or
nomnated in terms of this Constitution by the nenbers of any
provincial legislature affected by directions given by the
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I ndependent El ectoral Commission in terns of paragraph (a), the

I ndependent El ectoral Commi ssion may al so give directions that new
el ections, appointnents or nom nations be made, in which event such
el ections, appointnments or nom nations shall be carried out in
accordance with this Constitution, and within such tines as the

I ndependent El ectoral Comri ssion may prescribe.

(14) The President shall by proclamation in the Gazette, to
take effect on such date as may be deterni ned by the |Independent
El ectoral Comm ssion, anend subsection (1) and Schedule 1 to give
effect to any alteration made in ternms of this section.

(15) Notwi thstanding the provisions of section 62, Parlianent
may by a majority of votes in each House, effect consequentia
anmendnents to this Constitution arising out of any alterations to
provi nces or provincial boundaries, or directions given by the
I ndependent El ectoral Commission in terns of this section

Provincial Legislative Authority (ss. 125-143)
125 Provincial legislature
(1) There shall be a legislature for each province.

(2) The legislative authority of a province shall, subject to
this Constitution, vest in the provincial |egislature, which shal
have the power to nake |aws for the province in accordance with
this Constitution.

(3) Laws made by a provincial |egislature shall, subject to
any exceptions as may be provided for by an Act of Parliament, be
applicable only within the territory of the province.

126 Legislative conpetence of provinces

(1) A provincial legislature shall, subject to subsections (3)
and (4), have concurrent competence with Parliament to make | aws
for the province with regard to all matters which fall within the
functional areas specified in Schedule 6

(2) The legislative conpetence referred to in subsection (1),
shal | include the conmpetence to nake | aws which are reasonably
necessary for or incidental to the effective exercise of such
| egi sl ati ve conpet ence.

(3) An Act of Parlianent which deals with a matter referred to
in subsection (1) or (2) shall prevail over a provincial |aw
inconsistent therewith, only to the extent that-

(a) it deals with a matter that cannot be regul ated
effectively by provincial |egislation;

(b) it deals with a matter that, to be perforned
effectively, requires to be regulated or co-ordinated by uniform
norms or standards that apply generally throughout the Republic;

(c) it is necessary to set nmininmum standards across the
nation for the rendering of public services;

(d) it is necessary for the determ nation of nationa
economi ¢ policies, the maintenance of econonic unity, the
protection of the environment, the pronotion of inter-provincial
conmmerce, the protection of the conmon market in respect of the
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mobi l ity of goods, services, capital or |abour, or the nmaintenance
of national security; or

(e) the provincial law materially prejudices the
econom c, health or security interests of another province or the
country as a whol e.

(4) An Act of Parlianent shall prevail over a provincial |aw,
as provided for in subsection (3), only if it applies uniformy in
all parts of the Republic.

(5) An Act of Parlianent and a provincial |aw shall be
construed as being consistent with each other, unless, and only to
the extent that, they are, expressly or by necessary inplication,

i nconsi stent with each other

(6) A provincial legislature may recommend to Parlianent the
passing of any law relating to any matter in respect of which such
| egislature is not conmpetent to make laws or in respect of which an
Act of Parlianment prevails over a provincial lawin terns of
subsection (3).

127 Conposition of provincial |egislatures

(1) A provincial legislature shall consist of not fewer than
30 and not nore than 100 nenbers el ected in accordance with the
system of proportional representation of voters provided for in
Schedul e 2 and the El ectoral Act, 1993.

(2) The nunber of seats in a provincial |egislature shall
subj ect to subsection (1), be determ ned in accordance with

Schedul e 2

(3) The nenbers of a provincial |egislature shall be el ected
fromprovincial lists of party candidates for the province in
questi on.

128 Duration and dissolution of provincial |egislatures

(1) A provincial legislature, as constituted in terns of an
el ection of such legislature under this Constitution, shall
subj ect to subsection (2), continue for five years as fromthe date
of such election, at the expiry of which it shall be dissol ved.

(2) If during the period referred to in subsection (1) a
provincial legislature is dissolved in terns of section 154 (1) or
(3) (c) or 162, the provincial |legislature as constituted then,
shall continue for the period up to the day i medi ately preceding
the commencenent of polling for the election of the provincial
| egi slature held in pursuance of such dissol ution

(3) Notwi thstanding any dissolution of a provincia
| egi sl ature-

(a) every person who at the date of the dissolution is
a menber of the provincial |egislature shall remain a nmenber
t her eof ;

(b) the provincial legislature shall remain conpetent to
performits functions; and

(c) the Premier of the province shall be conmpetent to
sunmmon the provincial |egislature by proclamation in the Provincial
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Gazette to an extraordinary sitting for the dispatch of urgent
busi ness,

during the period for which the provincial |egislature continues in
terns of subsection (2) after the dissolution

129 El ections

(1) If a provincial legislature is dissolved in terns of
section 128 (1), 154 (1) or (3) (c) or 162, the Prem er of the
provi nce shall upon such dissolution, by proclamation in the
Provincial Gazette call an election of such |egislature, which
el ection shall take place within 90 days after the dissolution of
the legislature on a date or dates specified in the proclanation.

(2) An election referred to in subsection (1), shall be
conducted in accordance with the El ectoral Act, 1993.

130 Sittings of provincial |egislature

(1) The Secretary of a provincial |egislature shall convene
such legislature within seven days after an election of such
| egi sl ature.

(2) The provincial legislature shall sit during such periods
and on such days and during such hours as it may deternine:
Provided that the Prenmier of a province may at any tinme by
procl amation in the Provincial Gazette sunmon the provincial
| egislature to an extraordinary sitting for the dispatch of urgent
busi ness.

131 Speaker and Deputy Speaker of provincial |egislature

(1) At its first sitting after it has been convened under
section 130 (1), and after the election of the Premer of the
province, a provincial legislature with a judge of the Suprene
Court designated by the Chief Justice acting as the chairperson,
shal |l elect one of its menbers to be the Speaker, and shal
thereafter elect another of its nmenmbers to be the Deputy Speaker of
such | egi sl ature.

(2) The provisions of Schedule 5 and section 41 (3) to (10)
shall apply mutatis mutandis in respect of the Speaker and the
Deputy Speaker of a provincial |egislature.

132 Qualification for nenbership of provincial |egislatures

(1) No person shall be qualified to becone or remain a nenber
of a provincial |egislature unless he or she is qualified to becone
a nenber of the National Assenbly.

(2) A menmber of a provincial legislature who is elected as the
Prem er or appointed as a nenber of the Executive Council of a
province shall for the purposes of section 42 (1) (e) be deemed not
to hold an office of profit under the Republic.

(3) The provisions of section 40 (2), (3), (4) and (5) shal
mutatis nutandis apply to a person nomnated as a candidate for
election to a provincial legislature, and in any such application

a reference in that section to a regional list shall be construed
as a reference to a provincial list as contenplated in Schedule 2.
133 Vacation of seats and filling of vacancies
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(1) A nmember of a provincial |egislature shall vacate his or
her seat if he or she-

(a) ceases to be eligible to be a nenber of the
provincial legislature in terns of section 132;

(b) ceases to be a nenber of the party whi ch nom nated
himor her as a nmenber of the provincial |egislature;

(c) resigns his or her seat by submitting his or her
resignation in witing to the Secretary of the provincial
| egi sl ature;

(d) absents hinself or herself voluntarily fromsittings
of the provincial legislature for 30 consecutive sitting days,
wi t hout havi ng obtained the | eave of the provincial legislature in
accordance with the rules and orders; or

(e) becones a nenber of the National Assenbly or the
Senat e.

(2) The provisions of section 44 (1) and (2) shall apply
mutatis mutandis in respect of the filling of vacancies in a
provincial |egislature, and in any such application a reference to-

(a) the National Assenbly shall be construed as a
reference to a provincial |egislature; and

(b) alist of party candidates shall be construed as a
reference to a list referred to in section 127 (3).

(3) Anomnation in terns of this section shall be subnmtted
inwiting to the Speaker of the provincial legislature in
questi on.

134 Gath or affirmation by nmenbers

Every menber of a provincial |egislature, before taking his or
her seat, shall nake and subscribe an oath or solem affirmation in
the ternms set out in Schedule 3 before a judge of the Supreme Court
designated by the Chief Justice for this purpose, or, in the case
of a menmber nom nated under section 133, before the Speaker of the
provinci al |egislature.

135 Powers, privileges and immunities of provincial |egislatures
and benefits of nenbers

(1) A provincial legislature shall have full power to control
regul ate and di spose of its internal affairs and shall have al
such other powers, privileges and inmunities as nay, subject to
this Constitution, be prescribed by a |law of such |egislature.

(2) Subject to the rules and orders of a provincia
| egislature there shall be freedom of speech and debate in or
before such | egislature and any commttee thereof, and such freedom
shal | not be inpeached or questioned in any court.

(3) A nmenber of a provincial |egislature shall not be liable
to any civil or crimnal proceedings, arrest, inprisonnent or
damages by reason of anything which he or she has said, produced or
submitted in or before or to such legislature or any comittee
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thereof or by reason of anything which may have been reveal ed as a
result of what he or she has said, produced or submitted in or
before or to such legislature or any committee thereof.

(4) There shall be paid out of and as a charge on the
Provi nci al Revenue Fund of a province to a nmenber of the
| egi sl ature of that province such salary and al |l owances, and upon
his or her retirement, or to his or her wi dow or w dower upon his
or her death, such pension and pension benefits, as may be
prescribed by a |law of the provincial |egislature.

136 Penalty for sitting or voting when disqualified

Any person who in terns of this Constitution is disqualified
to sit as a nmenber of a provincial |egislature and who, while so
di squalified and knowi ng that he or she is so disqualified, sits or
votes as such a nenber, shall be liable to a penalty determ ned by
the rules and orders for each day on which he or she so sits or
votes, which may be recovered for credit of the Provincial Revenue
Fund concerned by action in a court of |aw

137 Rul es and orders

(1) A provincial legislature may nmake rules and orders in
connection with the conduct of its business and proceedi ngs.

(2) The provisions of section 58 shall apply nutatis nutandis
in respect of a provincial |egislature.

138 Quorum

The presence of at |east one third or, when a vote is taken on
a Bill, of at |east one half of all the nenbers of the provincia
| egi sl ature other than the Speaker or other presiding nenber, shal
be necessary to constitute a sitting of such |egislature.

139 Requisite majorities

Save where otherwi se required in this Constitution, al
questions before a provincial |egislature shall be deternined by a
majority of votes cast.

140 Assent to Bills

(1) ABill duly passed by a provincial legislature in
accordance with this Constitution shall be assented to by the
Prem er of the province subject to section 147 (1) (b).

(2) ABill referred to in subsection (1) to which the Prem er
has assented and a copy of which he or she has signed, shall upon
its pronulgation be a law of the provincial legislature in
quest i on.

141 Signature and enrol ment of provincial |aws

(1) Alaw of a provincial legislature referred to in section
140 (2) shall be enrolled of record in the office of the Registrar
of the Appellate Division of the Suprene Court in such officia
South African | anguages as may be required in terns of section 3,
and copies of the law so enrolled shall be conclusive evidence of
the provisions of such | aw.

(2) In the case of a conflict between copies of a |law enrolled

file:///C|/lgmmwork/TES/Mahesh/CONSTITUTIO...UTH%20AFRICA,%20ACT%20200%200F%201993.txt (62 of 149) [17/07/06 07:13:47 PM]



filex///Cl/gmmwork/TES/Mahesh/CONSTI TUTION%200F%20THE%2...BL1C%200F%20SOUTH%20A FRICA ,%20A CT%20200%200F%201993.txt

in terms of subsection (1), the copy signed by the Prem er shal
prevail .

(3) The public shall have the right of access to copies of a
|l aw so enroll ed, subject to such | aws as nmay be passed by
Parliament to protect the safety and durability of the said copies
and with due regard to the convenience of the Registrar's staff.

142 Public access to provincial |egislatures

Sittings of a provincial |egislature shall be held in public,
and the public, including the nedia, shall have access to such
sittings: Provided that reasonable nmeasures may be taken to
regul ate such access, and to provide for the search of and, where
appropriate, the refusal of entry or the removal of any person.

143 Administration of provincial |egislatures

(1) For the purposes of setting up a provisional adm nistra
tion of a provincial |egislature, the Transitional Executive
Council shall as soon as possible after the conmmencenent of this
Constitution appoint for each provincial |egislature a provisiona
secretary, who shall hold office as Secretary until an appoi nt nent
is made in terms of subsection (2).

(2) The Executive Council of a province shall after
consultation with the Conmi ssion on Provincial Governnent appoint
a Secretary and such other staff as may be necessary for the
di scharge of the work of such |egislature.

(3) Persons appointed under this section shall be remunerated
out of and as a charge on the Provincial Revenue Fund of the
provi nce.

Provinci al Executive Authority (ss. 144-154)
144 Executive authority of provinces

(1) The executive authority of a province shall vest in the
Prem er of the province, who shall exercise and performhis or her
powers and functions subject to and in accordance with this
Constitution.

(2) A province shall have executive authority over all matters
in respect of which such province has exercised its |egislative
conpetence, matters assigned to it by or under section 235 or any
law, and matters delegated to it by or under any | aw.

145 El ection of Premers

(1) (a) The provincial legislature of a province shall at its
first sitting after it has been convened in terns of section 130
(1), elect one of its nmenbers as the Prem er of the province.

(b) A provincial legislature shall thereafter, as often as it
agai n becones necessary to elect a Premer, elect one of its
menbers as the Prem er of the province

(c) The provisions of Schedule 5 shall apply nmutatis nmutandis
in respect of the election of the Prenier of a province.

(2) A judge of the Supreme Court designated by the Chief
Justice for this purpose, shall preside over an election referred
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to in subsection (1).

(3) The election of a Premier in terns of subsection (1) (b)
shal |l take place at a tine and on a date fixed by the judge so
desi gnat ed: Provided that-

(a) if such election of a Premier is occasioned by
reason of a dissolution of the provincial |egislature, it shal
take place within 14 days after the election of the provincia
| egi slature held in pursuance of such dissolution; or

(b) if such election of a Premier is occasioned by
reason of a vacancy in the office of Premer, it shall take place
within 30 days after the vacancy arose.

146 Tenure of and renoval fromoffice of Premers

(1) The Premer of a province elected in terns of section 145
(1) shall, subject to subsection (2) and section 154(2), hold
of fice-

(a) for the period referred to in section 128 (1); or

(b) if the provincial legislature is dissolved during
such period, for the period until such dissolution,

and shall thereafter remnin in office until a Prem er has been
elected in terns of section 145 (1) (b) after the dissolution and
has assumed office

(2) The Prem er of a province shall cease to hold office on a
resol ution adopted by the provincial legislature by a ngjority of
at least two-thirds of all its nmenbers and inpeaching the Prem er
on the ground of a serious violation of this Constitution or the
other |aws of the Republic or the province in question, or of
m sconduct or inability rendering himor her unfit to exercise and
performhis or her powers and functions in accordance with section
147.

147 Responsibilities, powers and functions of Preniers

(1) The Prem er of a province shall be responsible for the
observance of the provisions of this Constitution and all other
| aws by the executive of the province, and shall be conpetent to
exercise and performthe foll owing powers and functions, nanely-

(a) to assent to, sign and pronulgate Bills duly passed
by the provincial |egislature;

(b) in the event of a procedural shortcomng in the
| egislative process, to refer a Bill passed by the provincial
| egi sl ature back for further consideration by such |egislature;

(c) to convene neetings of the Executive Council
(d) to appoint conm ssions of enquiry;

(e) to make such appointnents as may be necessary under
powers conferred upon himor her by this Constitution or any other
| aw; and

(f) to proclaimreferenda and plebiscites in terns of
this Constitution or a provincial |aw.
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(2) The Premer of a province shall exercise and perform al
powers and functions assigned to himor her by this Constitution or
any other |aw, except those specified in subsection (1) or where
ot herwi se expressly or by inplication provided in this Constitu
tion, in consultation with the Executive Council of the province:
Provi ded that the Executive Council may delegate its consultation
function in terms of this subsection, with reference to any
particul ar power or function of the Prenmier, to any nenber or
menbers of the Executive Council

148 Acting Premers

(1) The Prem er of a province shall appoint one of the nenbers
of the Executive Council of the province to act as Premier during
his or her absence or tenporary incapacity.

(2) Should it be necessary that an Acting Prem er be appointed
and the Premier is absent or unable to make such an appointnent, or
if the office of Premer is vacant, the other nenbers of the
Executive Council shall make such appoi nt nent.

(3) An Acting Premier shall while acting as Prem er have all
the powers and functions vested in the office of Premer

149 Executive Councils

(1) The Executive Council of a province shall consist of the
Prem er and not nore than 10 nmenbers appointed by the Premier in
accordance with this section

(2) A party holding at |east 10 per cent of the seats in a
provincial |egislature and which has decided to participate in the
Executive Council, shall be entitled to be allocated one or nore of
the Executive Council portfolios in proportion to the nunber of
seats held by it in the provincial legislature relative to the
nunber of seats held by the other participating parties.

(3) Executive Council portfolios shall for the purposes of
subsection (2) be allocated mutatis mutandis in accordance with the
formula set out in paragraphs (a) to (e) of section 88 (3), to the
respective participating parties.

(4) The Premier of a province shall after consultation with
the | eaders of the participating parties-

(a) determne the specific portfolios to be allocated to
the respective participating parties in accordance with the nunber
of portfolios allocated to themin terns of subsection (3);

(b) appoint in respect of each such portfolio a nmenber
of the provincial legislature who is a menber of the party to which
that portfolio was allocated under paragraph (a), as the nenber of
the Executive Council responsible for that portfolio;

(c) if it becones necessary for the purposes of this
Constitution or in the interest of good governnent, vary any
det erm nati on under paragraph (a), subject to subsection (3);

(d) term nate any appoi ntment under paragraph (b)-

(i) if he or she is requested to do so by the
| eader of the party of which the relevant nmenber of the Executive
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Council is a nenber; or

(ii) if it becones necessary for the purposes of
this Constitution or in the interest of good government; or

(e) fill when necessary, subject to paragraph (b), a
vacancy in the office of a nenber of the Executive Council

(5) Subsection (4) shall be inplenented in the spirit
underlying the concept of a government of national unity, and the
Prem er and the other functionaries concerned shall for the
pur poses of subsection (4) endeavour to achi eve consensus at al
times: Provided that if consensus cannot be achi eved on-

(a) the exercise of a power referred to in paragraph
(a), (c) or (d) (ii) of that subsection, the Prem er's decision
shal | prevail

(b) the exercise of a power referred to in paragraph
(b), (d) (i) or (e) of that subsection affecting a person who is
not a nmenber of the Premer's party, the decision of the |eader of
the party of which such person is a nenber shall prevail; and

(c) the exercise of a power referred to in paragraph (b)
or (e) of that subsection affecting a person who is a nenber of the
Premer's party, the Prem er's decision shall prevail.

(6) If any determination of portfolio allocations is varied
under subsection (4) (c), the affected menbers of the Executive
Council shall vacate their portfolios but shall be eligible, where
applicable, for re-appointnment to other portfolios allocated to
their respective parties in ternms of the varied determ nation

(7) The Prem er or a nenber of the Executive Council shall
before formally assumi ng office, nake and subscri be an oath or
solem affirmation in the terms set out in Schedule 3 before a
judge of the Suprene Court designated by the Chief Justice for this
pur pose.

(8) No nenber of an Executive Council may take up any other
pai d enpl oynent, engage in activities inconsistent with his or her
menbership of the Executive Council, or expose hinself or herself
to any situation which carries with it the risk of a conflict
between his or her responsibilities as a nenber of the Executive
Council and his or her private interests.

(9) No nenber of the Executive Council shall use his or her
position as such, or directly or indirectly use informtion
entrusted confidentially to himor her in such capacity, to enrich
hi nsel f or herself or any other person

(10) There shall be paid out of and as a charge on the
Provi nci al Revenue Fund of a province to the Prenmier or a nmenber of
an Executive Council of such province such salary and al | owances,
and upon his or her retirenment, or to his or her w dow or w dower
upon his or her death, such pension and pension benefits, as may be
prescribed by a |law of the provincial |egislature.

150 Executive Council procedure

(1) Meetings of the Executive Council shall be presided over
by the Prenier.
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(2) The Executive Council shall function in a manner which
gi ves consideration to the consensus-seeking spirit underlying the
concept of a governnent of national unity as well as the need for
ef fective government.

151 Tenporary assi gnnent of powers and functions to Executive
Counci | memnbers

Whenever a nenber of an Executive Council of a province is
absent or for any reason unable to exercise and perform any of the
powers and functions assigned to himor her, or whenever a nenber
of an Executive Council has vacated his or her office and a
successor has not yet been appointed, the Prem er may appoi nt any
ot her nenber of the Council to act in the said menber's stead,
either generally or in the exercise or performance of any specific
power or function.

152 Transfer of powers and functions from one nenmber to another
nenber

(1) The Premier of a province may assign the adm nistration of
a law which is entrusted to any particul ar nenber of the Executive
Council or which entrusts to any particul ar menber of the Counci
any power or function, to any other menber of the Council.

(2) Any reference in such a law to a particular nenber of the
Executive Council as the nenber to whomthe adnministration of such
a law is entrusted, shall upon the assignnment under subsection (1)
of the administration of such a | aw to another nenber of the
Council, be construed as a reference to the latter.

153 Accountability of nenbers of Executive Councils

(1) A nmember of an Executive Council of a province shall be
accountabl e individually both to the Prem er and the provincial
| egislature of the province for the adm nistration of the portfolio
allocated to himor her, and all menbers of an Executive Counci
shal | correspondi ngly be accountable collectively for the
performance of the functions of the provincial government and for
its policies.

(2) A nmenber of an Executive Council shall admnister his or
her portfolio in accordance with the policy determ ned by the
Executive Council.

(3) If a nenber of an Executive Council of a province fails to
adm nister his or her portfolio in accordance with the policy of
the Executive Council, the Prem er of the province may require the
menber concerned to bring the adnministration of the portfolio into
conformty with such policy.

(4) If the menmber concerned fails to conmply with a requirenent
of the Prem er under subsection (3), the Prem er may, after
consultation with the nenber, and if the nmenber is not a menber of
the Premier's party, or is not the | eader of a participating party,
al so after consultation with the | eader of such nenber's party,
renmove the nenber from office.

154 Votes of no confidence

(1) If a provincial |egislature passes a vote of no confidence
in the Executive Council, including the Premer, the Prem er shall
unl ess he or she resigns, dissolve such |legislature and call an
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el ection in accordance with section 129

(2) If a provincial |egislature passes a vote of no confidence
in the Premier, but not in the other nmenbers of the Executive
Council, the Prem er shall resign

(3) If a provincial |egislature passes a vote of no confidence
in the Executive Council, excluding the Premier, the Prem er may-

(a) resign

(b) reconstitute the Executive Council in accordance
with section 149 (4); or

(c) dissolve such legislature and call an election in
accordance with section 129.

(4) The Prem er shall where required, or where he or she
elects, to do so in terns of this section, dissolve the provincia
| egislature by proclamation in the Provincial Gazette within 14
days of the vote of no confidence.

Provi ncial Finance and FiscaL Affairs (ss. 155-159)
155 Provinces' share of revenue collected nationally

(1) A province shall be entitled to an equitable share of
revenue collected nationally to enable it to provide services and
to exercise and performits powers and functions.

(2) The equitable share of revenue referred to in subsection
(1) shall consist of-

(a) a percentage, as fixed by an Act of Parliament, of
incone tax on individuals which is collected within the province;

(b) a percentage, as fixed by an Act of Parliament, of
val ue- added tax or other sales tax which is collected within the
provi nce; and

(c) other conditional or unconditional allocations out
of national revenue to a province.

(3) The percentages referred to in subsection (2) (a) and (b)
shall be fixed reasonably after taking into account the nationa
i nterest and recommendations of the Financial and Fisca
Commi ssi on.

(4) Allocations referred to in subsection (2) (c) shall be
determ ned in accordance with an Act of Parliament, with due regard
to the national interest and after taking into account-

(a) the provision that has to be nmade for interest and
ot her paynents in respect of the national debt; and

(b) the different fiscal capacities, including the
revenues derived fromsources referred to in subsection (2) (a) and
(b), fiscal performances, efficiency of utilisation of revenue,
needs and econonic disparities within and between provinces, as
wel | as the devel opnental needs, administrative responsibilities
and other legitimate interests of the provinces, and any ot her
objective criteria identified by the Financial and Fisca
Conmm ssi on; and
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(c) the legitimte needs and interests of the nationa
gover nnent; and

(d) the recommendations of the Financial and Fisca
Comm ssi on.

156 Levying of taxes by provinces

(1) A province may | evy taxes, surcharges or |evies other than
of a kind referred to in section 155 (2) (a) or (b), provided that-

(a) it is authorised to do so by an Act of Parlianent
passed after recomrendations of the Financial and Fiscal Conmi ssion
on the draft text of any such Act have been subnitted to and
consi dered by Parlianment; and

(b) there is no discrinmnation against non-residents of
that province who are South African citizens.

(2) A provincial legislature shall not be entitled to | evy
taxes detrinentally affecting national econom c policies,
inter-provincial comerce or the national nobility of goods,
services, capital and | abour.

(3) A provincial legislature shall be conpetent to enact
| egi slation authorising the inposition of user charges: Provided
t hat -

(a) the criteria to be taken into account in raising
such charges may be regul ated by an Act of Parliament passed after
recomendat i ons of the Financial and Fiscal Conmssion relating to
the draft text of any such Act have been submitted to and
consi dered by Parliament; and

(b) they do not discrimnate against non-residents of
that province who are South African citizens

157 Raising of |oans by provinces
(1) A province-

(a) shall, subject to subsection (2), not be conpetent
to raise |l oans for current expenditure; and

(b) shall be conpetent to raise |oans for capita
expenditure, provided it does so within the framework of norns and
conditions prescribed by an Act of Parliament passed after
recomrendati ons of the Financial and Fiscal Commssion relating to
the draft text of any such Act have been submitted to and
consi dered by Parlianent.

(2) Loans referred to in subsection (1) (a) nay be raised for
bridging finance during a fiscal year, subject to the condition
that they shall be redeened in that same fiscal year and subject to
such further conditions as may be prescribed by an Act of
Parliament passed after recomendati ons of the Financial and Fiscal
Conmi ssion relating to the draft text of any such Act have been
submitted to and considered by Parlianent.

(3) A province may not guarantee a | oan unl ess-

(a) the Financial and Fiscal Comm ssion has verified the
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need for a guarantee and recommended that it be given; and

(b) the giving of the guarantee has been approved by a
resol ution of Parlianent.

158 Revenue allocations by national government
Revenue al | ocati ons made by the national governnent-

(a) to a provincial or local governnment shall be nade
t hrough an appropriation Act; and

(b) to a local government shall ordinarily be made
through the provincial governnent of the province in which the
| ocal governnent is situated

159 Provincial Revenue Funds

(1) There is hereby established in the adninistration of each
provi nce a Provincial Revenue Fund, into which shall be paid al
revenue rai sed by or accruing to the provincial government.

(2) No noney may be withdrawn froma Provincial Revenue Fund
otherw se than by virtue of an appropriati on nade in accordance
with a law of the provincial |egislature concerned.

Provincial Constitutions (ss. 160-162)
160 Adoption of provincial constitutions

(1) The provincial legislature shall be entitled to pass a
constitution for its province by a resolution of a majority of at
| east two-thirds of all its nenbers

(2) A provincial legislature may nmake such arrangenents as it
deens appropriate in connection with its proceedings relating to
the drafting and consideration of a provincial constitution

(3) A provincial constitution shall not be inconsistent with-

(a) a provision of this Constitution, including this
Chapter and the Constitutional Principles set out in Schedul e 4;
and

(b) a provision of the new constitutional text.

(4) The text of a provincial constitution passed by a
provincial |egislature, or any provision thereof, shall be of no
force and effect unless the Constitutional Court has certified that
none of its provisions is inconsistent with a provision referred to
in subsection (3) (a), and if the new constitutional text is then
al ready passed, also with a provision of the new constitutiona
t ext.

(5) A decision of the Constitutional Court in terns of
subsection (4) certifying that the text of a provincial constitu
tion is not inconsistent with the said provisions, shall be fina
and bi nding, and no court of |aw shall have jurisdiction to enquire
into or pronounce upon the validity of such text or any provision
t her eof .

161 Devel opnent of provincial constitutional dispensation

(1) The devel opnent of a system of provincial government shal
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receive the priority attention of the Constitutional Assenbly, and
inthis regard it shall take into consideration any recomendati ons
of the Conmi ssion on Provincial Government and any conmments thereon
by the respective provincial governnents.

(2) Any recomrendations of the Commi ssion to the Constitu
tional Assenbly shall include draft provisions for inclusion in the
new constitutional text in so far as they relate to matters falling
within the anbit of the Comm ssion's object in terns of section
164.

(3) The Constitutional Assenbly shall deal with such draft
provisions in the sane manner as it is required in terns of this
Constitution to deal with other constitutional proposals.

(4) Draft provisions recomended by the Commi ssion which are
not adopted by the Constitutional Assenbly shall |apse, except if
the Constitutional Assenbly by resolution of a majority of the
menbers present and voting refers the recommended provisions back
to the Conmm ssion for further consideration

(5) Draft provisions referred back to the Conm ssion may again
be presented to the Constitutional Assenbly, provided that if
anended in one or nore substantive respects, the provisions of this
section regarding the acceptance, rejection or referral of the
recomendat i ons of the Conmi ssion shall apply nutatis nutandis.

162 Election of new provincial governments

A provincial governnent nay at any tine after the comencenent
of a provincial constitution contenplated in section 160 or of the
constitutional dispensation contenplated in section 161, petition
the Constitutional Assenbly to dissolve its provincial |egislature
and to call an election for the establishment of a new provincial
| egi sl ature and executive authority in that province.

Commi ssion on Provincial Governnent (ss. 163-173)
163 Establishment of Conm ssion on Provincial Governnment

There is hereby established a Conm ssion on Provincia
Government consisting of not less than 10 and not nore than 15
menbers appoi nted by the President subject to section 165

164 Object and functions of Commi ssion

(1) The object of the Commission is to facilitate the
est abli shnent of provincial government, and the Commi ssion shal
for the achievenment of that object be conpetent-

(a) to advise the Constitutional Assenbly on the
devel opment of a constitutional dispensation with regard to
provinci al systens of governnent;

(b) to advise the national government or a provincial
governnent on the establishment and consolidation of administrative
institutions and structures in a province or on any matter arising
out of the application of section 124; and

(c) to make recomendations to the national governnent
or a provincial governnent on the rationalisation of statutory
enactments or public sector resources directed at the introduction
and mai ntenance of an effective system of provincial governnent.
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(2) Advice to the Constitutional Assenbly in terns of
subsection (1) (a), shall include reconmendations in the form of
draft constitutional provisions regarding-

(a) the finalisation of the nunber and the boundaries of
the provinces of the Republic;

(b) the constitutional dispensations of such provinces,
including the constitutional structures within such provinces as
well as the method of their election and their authority, functions
and procedures;

(c) measures, including transitional neasures, that
provide for the phasing in of new provincial constitutiona
di spensati ons;

(d) the final delimtation of powers and functions
bet ween national and provincial institutions of governnent, wth
due regard to the criteria that are set out in subsection (3);

(e) fiscal arrangenments between the institutions of
nati onal governnent and those of the provincial governnents;

(f) the powers and functions of |ocal governnents; and

(g) any matter which the Conm ssion considers to be
relevant or ancillary to its functions.

(3) In carrying out its functions the Comm ssion shall, inter
alia, take into consideration-

(a) the provisions of this Constitution;
(b) the Constitutional Principles set out in Schedul e 4;

(c) historical boundaries, including those set out in
Part 1 of Schedule 1, former provincial boundaries, nagisterial
district boundaries and infrastructures;

(d) admnistrative considerations, including the
availability or non-availability of infrastructures and noda
poi nts for service;

(e) the need to rationalise existing structures;

(f) cost-effectiveness of governnent, adm nistration and
the delivery of services;

(g) the need to m nim se inconvenience;

(h) denographi c considerations;

(i) econonic viability;

(j) devel opnental potential; and

(k) cultural and | anguage realities.
165 Constitution of Commi ssion

(1) The menbers of the Conm ssion shall be appointed by the
President within 30 days of the commencenment of this Constitution
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(2) Unless the President otherw se determni nes, the nenbers of
t he Commi ssion shall be appointed in a full-time capacity.

(3) At |east one nenber of the Conmi ssion shall be appointed
fromeach province with the concurrence of the Prem er of the
provi nce.

(4) A nmenber of the Conm ssion shall performhis or her
functions fairly, inpartially and i ndependently.

(5) A nmenber appointed in a full-time capacity shall not
performor comrit hinself or herself to performrenunerative work
outside his or her functions as a nenber of the Comm ssion.

(6) A menmber of the Conmmi ssion shall not hold office in any
political party or political organisation.

166 Chairperson and Deputy Chairperson

(1) The President shall designate one of the nmenbers of the
Conmi ssion as the Chairperson and another as the Deputy Chairper
son.

(2) (a) If the Chairperson is absent or unable to performhis
or her functions as chairperson, or when there is a vacancy in the
of fice of Chairperson, the Deputy Chairperson shall act as
Chairperson, and if both the Chairperson and the Deputy Chairperson
are absent or unable to performthe functions of the Chairperson,
the Conmi ssion shall el ect another menber to act as Chairperson

(b) While acting as Chairperson the Deputy Chairperson or such
menber nay exercise the powers and shall performthe functions of
t he Chai rperson.

167 Vacation of office and filling of vacancies

(1) A nmenmber of the Conmmi ssion shall vacate his or her office
if he or she resigns or if he or she becones disqualified in terns
of section 165 to hold office or is renoved fromoffice under
subsection (2).

(2) A nmenber of the Comm ssion may be renoved from office by
the President only on the grounds of m sbehaviour, incapacity or
i nconpet ence established by a judge of the Suprene Court after an
enqui ry.

(3) If a nmenber of the Conmmi ssion ceases to hold office, the
Presi dent may, subject to section 165, appoint a person to fill the
vacancy.

168 Meetings of Comm ssion

(1) The first neeting of the Comm ssion shall be held within
30 days of its appointnent at a tine and place to be determ ned by
the Chairperson, and subsequent neetings shall be held at a tine
and pl ace determ ned by the Conmi ssion or, if authorised thereto by
the Conmi ssion, by the Chairperson

(2) A quorumfor a neeting of the Commi ssion shall not be |ess
than one half of all its nenbers.

(3) A decision of a majority of the nenbers of the Commi ssion
shall constitute a decision of the Comm ssion and in the event of
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an equality of votes the Chairperson shall have a casting vote in
addition to his or her deliberative vote.

(4) Al the decisions of the Conm ssion shall be recorded.
169 Committees

(1) The Conmmi ssion nmay establish conmittees fromanong its
nemnbers.

(2) The Conmmi ssion shall designate one of the nenbers of a
committee as chairperson thereof, and if any such chairperson is
absent froma neeting of the commttee the nenbers present shal
el ect one from anong their number to act as chairperson

(3) The Conmi ssion may, subject to such directions as it may
issue fromtinme to tine-

(a) delegate any power granted to it by or under section
164 to such a conmittee; and

(b) authorise such a cormittee to performany function
assigned to the Conmm ssion by section 164.

(4) The Conmi ssion shall not be divested of a power so
del egated and the performance of a function so authorised, and may
amend or wi thdraw any decision of a conmittee.

170 Co-option of persons to conmittees

(1) Acommittee may co-opt any person to serve on it or to
attend a particular nmeeting thereof in connection with a particul ar
matter dealt with by the committee

(2) Such a person may take part in the proceedings of the
conmittee in connection with such matter or at the nmeeting in
respect of which he or she has been co-opted, but shall not be
entitled to vote.

171 Renuneration of nenbers of Conmission and other persons

Menbers of the Comm ssion and persons referred to in section
170 who are not in the enploynent of the state, shall be paid, from
moneys appropriated by Parlianment for the purpose, such remrunera
tion and all owances as the Mnister responsible for nationa
financial affairs may determ ne

172 Appointnment of staff

The Conmi ssion may appoint such staff as it nmay deem necessary
for the efficient performance of its functions and adm nistration,
and may, in consultation with the Public Service Comm ssion,
determine the renuneration and conditions of service of staff
menbers who are not public servants seconded to the service of the
Commi ssi on

173 Regul ations
The President nmay nmake regul ati ons-

(a) prescribing procedures in connection with any
function of the Commi ssion or a conmittee thereof;

(b) prohibiting conduct ainmed at influencing or
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attenpting to influence the Conmission or any conmittee or nenber
t hereof and prescribing penalties for any contravention of such a
prohi bition; and

(c) prescribing any other matter in connection with the
achi evenment of the object of the Conm ssion

CHAPTER 10
LOCAL GOVERNMENT (ss. 174-180)
174 Establishment and status of |ocal governnent

(1) Local governnent shall be established for the residents of
areas demarcated by | aw of a conpetent authority.

(2) Alawreferred to in subsection (1) may make provision for
categories of netropolitan, urban and rural |ocal governnents with
differentiated powers, functions and structures according to
consi derati ons of denography, econony, physical and environnental
conditions and other factors which justify or necessitate such
cat egori es.

(3) A local government shall be autononous and, within the
limts prescribed by or under law, shall be entitled to regul ate
its affairs.

(4) Parliament or a provincial |egislature shall not encroach
on the powers, functions and structure of a |local governnent to
such an extent as to conprom se the fundanental status, purpose and
character of |ocal governnent.

(5) Proposed legislation which materially affects the status,
powers or functions of |ocal governments or the boundaries of their
jurisdictional areas, shall not be introduced in Parlianment or a
provincial legislature unless it has been published for coment in
the Gazette or the Provincial Gazette, as the case nmay be, and
| ocal governnents and interested persons, including organised |oca
gover nnent, have been given a reasonabl e opportunity to nake
witten representations in regard thereto.

175 Powers and functions of |ocal governnent

(1) The powers, functions and structures of |ocal governnent
shal |l be determ ned by | aw of a conpetent authority.

(2) A local governnment shall be assigned such powers and
functions as nmay be necessary to provide services for the
mai nt enance and pronotion of the well-being of all persons wthin
its area of jurisdiction

(3) A local government shall, to the extent deternined in any
appl i cabl e | aw, make provision for access by all persons residing
within its area of jurisdiction to water, sanitation, transporta
tion facilities, electricity, primary health services, education,
housi ng and security within a safe and heal thy environnent,
provi ded that such services and anenities can be rendered in a
sust ai nabl e manner and are financially and physically practicable.

(4) A local government shall have the power to nake by-1aws
not inconsistent with this Constitution or an Act of Parlianent or
an applicable provincial |aw.
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(5) A local government shall have such executive powers as to
allowit to function effectively.

(6) A local government may, in its discretion, by nmeans of a
resolution of its council provide for the assignment of specified
functions to |l ocal bodies or subnunicipal entities within its area
of jurisdiction as prescribed and regul ated by or under | aw where,
in the opinion of the council, such assignment of functions wll
facilitate or enhance the provision or admnistration of services,
the adherence to municipal bylaws or, nore generally, good
governance in the public interest: Provided that such assignment of
functions-

(a) shall not be inconsistent with an Act of Parlianment
or an applicable provincial |aw, and

(b) shall not dimnish the accountability of such |oca
gover nment .

176 Council resol utions

Matters before the council of a | ocal governnent pertaining
to-

(a) the budget of the l|ocal government, shall be decided
by a resolution of the council adopted by a najority of at |east
two-thirds of all its nenbers; and

(b) town planning, shall be decided by a resolution of
the council adopted by at least a majority of all its members:
Provided that a council may del egate the power to make deci sions on
matters pertaining to town planning to the executive committee or
to a comm ttee appointed for this purpose: Provided further that
section 177 shall apply nmutatis nutandis to the appoi ntment and
functioning of a conmttee appointed for this purpose.

177 Executive commttees

A council of a local governnent shall elect, according to a
system of proportional representation as nmay be prescribed by a
law, fromanong its menbers, an executive comittee to exercise
such powers and perform such functions as may be deterni ned by such
counci |l : Provided that-

(a) the council shall determ ne the nunber of nenbers of
and the quorum for the executive conmittee;

(b) the executive committee shall endeavour to exercise
its powers and performits functions on the basis of consensus
anong its nenbers; and

(c) if consensus on any natter cannot be achieved, such
matter nay be decided by the comrmittee by resolution of a majority
of at least two-thirds of all its nenbers, or the conmittee may, if
a mpjority of the committee so decides, subnmt a report and
recomendation (if any) on the matter to the council for a
deci si on.

178 Adm nistration and finance

(1) A local government shall ensure that its admnistration is
based on sound principles of public adm nistration, good governnent
and public accountability so as to render efficient services to the
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persons within its area of jurisdiction and effective adm nistra
tion of its affairs.

(2) A local government shall, subject to such conditions as
may be prescribed by |aw of a conpetent |egislature after taking
into consideration any recomendati ons of the Financial and Fisca
Conmi ssi on, be conpetent to | evy and recover such property rates,
levies, fees, taxes and tariffs as may be necessary to exercise its
powers and performits functions: Provided that within each |oca
governnent such rates, levies, fees, taxes and tariffs shall be
based on a uniformstructure for its area of jurisdiction

(3) A local government shall be entitled to an equitable
al | ocation by the provincial governnent of funds, and the Financi al
and Fiscal Comm ssion shall make recomendations regarding criteria
for such allocations, taking into account the different categories
of local government referred to in section 174(2).

179 El ections

(1) A local government shall be el ected denocratically, and
such el ection shall take place in terns of an applicable |law and at
intervals of not |less than three and not nore than five years:
Provided that the first | ocal governnent elections after the
comrencenent of this Constitution shall take place on the same day.

(2) The electoral systemfor a | ocal governnent shall include
bot h proportional and ward representation and shall be regul ated by
a lawreferred to in subsection (1).

(3) Subject to section 6, every natural person shall be
entitled to vote in an election of a |ocal governnent if he or she-

(a) is ordinarily resident within the area of
jurisdiction of that local government or is under law liable for
the paynent of property rates, rent, service charges or levies to
that |ocal government; and

(b) is registered as a voter on the voters' role of that
| ocal governnent.

(4) A voter shall not have nore than one vote per |oca
gover nnent .

(5) No person shall be qualified to becone or remain a nenber
of a local governnent if he or she-

(a) is not eligible to vote in terns of subsection (3);
(b) is a nenber of the National Assenbly or the Senate;

(c) is not qualified to becone a nenber of the Nationa
Assenbl y;

(d) is an enployee of a |local governnment (unless, with
due regard to the public interest, exenption of this disqualifica
tion is given by the Executive Council of the province in which the
| ocal governnent is situated and proof of such exenption
acconpani es the noninati on of such person); or

(e) is disqualified in terms of any other |aw.
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180 Code of conduct

An enf orceabl e code of conduct for nmenbers and officials of
| ocal governnents shall be provided for by |aw.

CHAPTER 11
TRADI TI ONAL AUTHORI TI ES (ss. 181-184)
181 Recognition of traditional authorities and indigenous |aw

(1) Atraditional authority which observes a system of
i ndi genous |law and is recognised by law i nmedi ately before the
comrencenent of this Constitution, shall continue as such an
authority and continue to exercise and performthe powers and
functions vested in it in accordance with the applicable |aws and
custons, subject to any anendnent or repeal of such | aws and
custons by a conpetent authority.

(2) Indigenous | aw shall be subject to regulation by |aw.
182 Traditional authorities and | ocal governnent

The traditional |eader of a community observing a system of
i ndi genous |law and residing on land within the area of jurisdiction
of an elected |ocal governnent referred to in Chapter 10, shall ex
officio be entitled to be a nmenber of that |ocal governnment, and
shall be eligible to be elected to any office of such |oca
gover nnent .

183 Provincial House of Traditional Leaders

(1) (a) The legislature of each province in which there are
traditional authorities and their comunities, shall establish a
House of Traditional Leaders consisting of representatives el ected
or nomi nated by such authorities in the province.

(b) Draft legislation providing, subject to this Chapter, for
the establishnent, the conposition, the election or nomnation of
representatives, and the powers and functions of a House
contenpl ated in paragraph (a), and for procedures applicable to the
exerci se and performance of such powers and functions, and for any
other matters incidental to the establishment and functioning of
such a House, shall be introduced in a provincial |egislature not
|ater than six nonths after the election of the first Premer of
such province in terns of this Constitution

(c) The traditional authorities resident in a province shal
before the introduction of draft legislation referred to in
par agraph (b), be consulted, in a manner determ ned by resol ution
of the provincial legislature, to establish their views on the
content of such |egislation

(2) (a) A House referred to in subsection (1) (a), shall be
entitled to advi se and make proposals to the provincial |egislature
or governnent in respect of matters relating to traditiona
authorities, indigenous |law or the traditions and custons of
traditional communities within the province.

(b) Any provincial Bill pertaining to traditional authorities,
i ndi genous | aw or such traditions and custons, or any other matters
havi ng a bearing thereon, shall be referred by the Speaker of the
provincial legislature to the House for its coments before the
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Bill is passed by such |egislature.

(c) The House shall, within 30 days as fromthe date of such
referral, indicate by witten notification to the provinci al
legislature its support for or opposition to the Bill, together
with any conments it wi shes to nake.

(d) If the House indicates in terns of paragraph (c) that it
is opposed to the Bill, the provincial |egislature shall not pass
the Bill before a period of 30 days as fromthe date of receipt by
the Speaker of such witten notification has |apsed.

(e) If the House fails to indicate within the period
prescri bed by paragraph (c) whether it supports or opposes the
Bill, the provincial |egislature may proceed with the Bill

184 Council of Traditional Leaders

(1) There is hereby established a Council of Traditiona
Leaders consisting of a chairperson and 19 representatives el ected
by traditional authorities in the Republic.

(2) The Chairperson and nenbers of the Council shall be
el ected by an el ectoral college constituted by the nenbers of the
Houses of Traditional Leaders referred to in section 183.

(3) (a) Draft legislation providing, subject to this Chapter,
for the conmposition, the election of representatives and the powers
and functions of the Council established by subsection (1), and for
procedures applicable to the exercise and performance of such
powers and functions, and for any other matters incidental to the
est abli shnent and functioning of the Council, shall be introduced
in Parliament not |later than six nonths as fromthe comencenent of
this Constitution.

(b) Section 183 (1) (c) shall apply nutatis nmutandis in
respect of draft legislation referred to in paragraph (a) of this
subsection, and in such application a reference therein to a
provincial legislature shall be construed as a reference to
Par | i ament .

(4) The Council shall, in addition to any other powers and
functions assigned to it by any other |law, be conpetent-

(a) to advise and make reconmendations to the nationa
governnent with regard to any matter pertaining to traditiona
authorities, indigenous |law or the traditions and custons of
traditional communities anywhere in the Republic, or any other
matters having a bearing thereon; and

(b) at the request of the President, to advise himor
her on any matter of national interest.

(5) (a) Any parlianmentary Bill pertaining to traditiona
authorities, indigenous |aw or the traditions and custons of
traditional communities or any other matters having a bearing
thereon, shall, after having been passed by the House in which it
was introduced but before it is passed by the other House, be
referred by the Secretary to Parliament to the Council for its
comrent s.

(b) The Council shall, within 30 days as fromthe date of such
referral, indicate by witten notification to the Secretary to
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Parliament its support for or opposition to the Bill, together with
any coments it wi shes to neke.

(c) If the Council indicates in terns of paragraph (b) its
opposition to the Bill, the other House shall not pass the Bill
before a period of 30 days as fromthe date of receipt by the said
Secretary of such witten notification has |apsed.

(d) If the Council fails to indicate within the period
prescri bed by paragraph (b) whether it supports or opposes the
Bill, Parliament nmay proceed with the Bill.

CHAPTER 12
FI NANCE
General Financial Affairs (ss. 185-195)
185 National Revenue Fund

(1) There is hereby established a National Revenue Fund, into
whi ch shall be paid all revenues, as may be defined by an Act of
Parliament, raised or received by the national government, and from
whi ch appropriations shall be made by Parliament in accordance with
this Constitution or any applicable Act of Parlianment, and subject
to the charges inposed thereby.

(2) No noney shall be withdrawn fromthe National Revenue
Fund, except under appropriation made by an Act of Parlianent in
accordance with this Constitution: Provided that revenue to which
a province is entitled in terms of section 155 (2) (a) and (b)
shall forma direct charge against the National Revenue Fund to be
credited to the respective Provincial Revenue Funds.

186 Annual budget

The M ni ster responsible for national financial affairs shal
in respect of every financial year cause to be laid before the
Nati onal Assenbly an annual budget reflecting the estimtes of
revenue and expenditure, which shall, inter alia, reflect capita
and current expenditure of the governnment for that year.

187 Procurenent adm nistration

(1) The procurenent of goods and services for any |evel of
governnent shall be regul ated by an Act of Parlianment and
provincial |aws, which shall nmake provision for the appointnent of
i ndependent and inpartial tender boards to deal w th such
procurenents.

(2) The tendering systemreferred to in subsection (1) shal
be fair, public and conpetitive, and tender boards shall on request
gi ve reasons for their decisions to interested parties.

(3) No organ of state and no nenber of any organ of state or
any other person shall inproperly interfere with the decisions and
operations of the tender boards.

(4) Al decisions of any tender board shall be recorded.
188 Cuarantees by national governnent

The national governnent may not guarantee any provincial or
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| ocal government |oan, unless-

(a) the guarantee complies with the nornms and conditions
for such a guarantee as set out in an Act of Parliament; and

(b) the Financial and Fiscal Commi ssion has made a
recomendat i on concerni ng conpliance of the guarantee concerned
with such norns and conditi ons.

189 Speci al pensions

(1) Provision shall be nade by an Act of Parliament for the
payment of special pensions by the national government to-

(a) persons who have made sacrifices or who have served
the public interest in the establishment of a denocratic
constitutional order, including nenbers of any arnmed or mlitary
force not established by or under any |l aw and which is under the
authority and control of, or associated with and pronotes the
obj ectives of, a political organisation; or

(b) dependants of such persons.

(2) The Act of Parliament referred to in subsection (1) shal
prescribe the qualifications of a beneficiary of a special pension
referred to in subsection (1), the conditions for the granting
t hereof and the manner of the determination of the ampunt of such
pensi on, taking into account all relevant factors, including, inter
alia, any other remuneration or pension received by such
benefi ci ary.

190 Incone tax of elected representatives

Wthout derogating fromthe Receiver of Revenue's powers and
functions, the Receiver of Revenue shall annually assess the incone
tax returns of all elected representatives at all |evels of
gover nment .

Audi t or- General (ss. 191-194)
191 Establishnment and appoi nt nent
(1) There shall be an Auditor-Ceneral for the Republic.

(2) The President shall whenever it becomes necessary appoint
as Auditor-Ceneral a person-

(a) nomnated by a joint conmttee of the Houses of
Parliament, conposed of one nenber of each party represented in
Parliament and willing to participate in the conmttee; and

(b) approved by the National Assenmbly and the Senate by
resol uti on adopted, wi thout debate, by a najority of at |east
two-thirds of the menbers present and voting at a joint neeting:

Provided that if any nom nation is not approved as required in
par agraph (b), the joint commttee shall nom nate another person

(3) The Auditor-General shall be a South African citizen who
is a fit and proper person to hold such office and who shall be
appoi nted with due regard to his or her specialised know edge of or
experience in auditing, state finances and public administration

(4) Unless the new constitutional text provides otherw se, the
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Audi tor- General shall be appointed for a period of not |ess than
five years and not nore than ten years and shall not thereafter be
eligible for re-appointnent.

(5) If the Auditor-Ceneral is absent or unable to exercise and
performhis or her powers and functions, or if the office of
Audi tor-CGeneral is vacant, the highest ranking nenber of the
Auditor-Ceneral's staff shall act as Auditor-General until the
vacancy is filled, and shall for that purpose have all the powers
and functions of the Auditor-Ceneral

(6) The renmuneration and other conditions of service of the
Audi tor- General shall be as prescribed by or under an Act of
Parliament, and such renuneration and the other conditions of
service shall not be altered to his or her detrinent during his or
her term of office.

(7) The Auditor-General shall not performrenunerative work
outside his or her official duties.

(8) The Auditor-General shall not hold office in any politica
party or political organisation.

(9) The Auditor-General may be renoved fromoffice by the
President, but only on the grounds of m sconduct, incapacity or
i nconpet ence determned by a joint conmmttee of the Houses of
Parliament conposed as provided for in subsection (2) (a), and upon
recei pt of a request for such renoval nade by Parliament in
pursuance of a resolution to that effect adopted at a joint sitting
of the National Assembly and the Senate.

(10) An Auditor-General who is the subject of an investigation
by a joint committee in ternms of subsection (9), nmay be suspended
by the President pending a decision in such investigation

(11) The Auditor-Ceneral nmay at any tine resign, subject to
his or her conditions of service, by lodging his or her resignation
inwiting with the President.

192 Independence and inpartiality

(1) The Auditor-General shall be independent and inpartial and
shal | exercise and performhis or her powers and functions subject
only to this Constitution and the | aw.

(2) The Auditor-CGeneral and the persons appoi nted under
section 194 (1) shall have such immnities and privil eges as may be
assigned to them by or under an Act of Parlianent for the purpose
of ensuring the independent and inpartial exercise and perfornance
of their powers and functi ons.

(3) No organ of state and no menber or enpl oyee of an organ of
state nor any other person shall interfere with the Auditor-Cenera
or a person appoi nted under section 194 (1) in the exercise or
performance of his or her powers or functions.

(4) Al organs of state shall accord such assistance as may be
reasonably required for the protection of the independence,
inpartiality, dignity and effectiveness of the Auditor-General in
the exercise and performance of his or her powers and functions.

193 Powers and functions
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(1) The Auditor-General shall audit and report on all the
accounts and financial statements of all the accounting officers at
national and provincial |evel of governnent, other than that of the
office of Auditor-CGeneral, and of all other persons in the nationa
and provincial public services entrusted with public assets, trust
property and ot her assets.

(2) The Auditor-General shall audit and report on all the
accounts and financial statements of any | ocal governnent, board,
fund, institution, conpany, corporation or other organisation
est abli shed or constituted by or under any |aw and of which the
accounts and financial statements are required in terns of alawto
be audited by the Auditor-General, and the accounts and financia
statenments of all persons in the enpl oynment of such a body who have
been entrusted by it with its assets, or any other assets.

(3) The Auditor-General shall also, at the request of the
President or Parlianment, conduct perfornance audits.

(4) The Auditor-CGeneral may, whenever he or she considers it
to be in the public interest, or upon receipt of a conplaint,
i nvestigate, audit and report on the accounts and financi al
statenents of any statutory body or any other institution in
control of public funds.

(5) No further duties or functions may be inposed upon or
assigned to the Auditor-Ceneral other than by neans of an Act of
Par | i ament .

(6) Whenever the Auditor-General or a person appointed in
terns of section 194 (1) exercises or performs his or her powers
and functions in terns of this Constitution, he or she shall have
access to all books, records and other docunents and information
relating to the accounts and financial statenents referred to in
this section.

(7) The Auditor-General shall report on the accounts examn ned
by himor her and submit such reports to the authorities designated
by an Act of Parlianent to receive them and, unless otherw se
provi ded by an Act of Parlianent, such reports or a report by the
Audi tor- General on any other natter shall be submitted to
Parliament within seven days after receipt thereof by such
aut hority.

(8) The Auditor-CGeneral shall nmake public any report referred
to in subsection (7) after the expiry of a period of 14 days from
the date on which such report was subnitted to the authorities
concer ned.

194 Staff and expenditure

(1) The Auditor-General may appoint, in accordance with a |aw,
such persons as may be necessary for the discharge of the work of
the office of the Auditor-Ceneral

(2) The Auditor-GCGeneral may, subject to such conditions as may
be prescribed by or under a | aw, del egate any of his or her powers
to a person referred to in subsection (1), or authorise such a
person to perform any function of the Auditor-General

(3) Expenditure incurred during the exercise and perfornmance
of the powers and functions of the Auditor-General in terns of this
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Constitution or under any other |aw shall be defrayed from noney
appropriated by Parlianent for such purpose and fromfees raised or
nmoney obtained in a manner authorised by an Act of Parlianent.

South African Reserve Bank (ss. 195-197)
195 Central Bank

The South African Reserve Bank, established and regul ated by
an Act of Parlianment, shall be the central bank of the Republic.

196 Primary objectives

(1) The primary objectives of the South African Reserve Bank
shall be to protect the internal and external value of the currency
in the interest of bal anced and sustai nabl e economic growth in the
Republ i c.

(2) The South African Reserve Bank shall, in the pursuit of
its primary objectives referred to in subsection (1), exercise its
powers and performits functions independently, subject only to an
Act of Parlianent referred to in section 197: Provided that there
shal | be regul ar consultation between the South African Reserve
Bank and the M nister responsible for national financial matters.

197 Powers and functions

The powers and functions of the South African Reserve Bank
shal |l be those customarily exercised and perfornmed by centra
banks, which powers and functions shall be determ ned by an Act of
Parliament and shall be exercised or perforned subject to such
conditions as may be prescribed by or under such Act.

Fi nanci al and Fi scal Conm ssion (ss. 198-206)
198 Establi shnent
There is hereby established a Financial and Fiscal Conm ssion
199 njects and functions

(1) The objects and functions of the Comm ssion shall be to
apprise itself of all financial and fiscal information relevant to
national, provincial and | ocal governnment, admnistration and
devel opment and, on the basis of such information, to render advice
and nmake recomendations to the relevant |legislative authorities in
terns of this Constitution regarding the financial and fisca
requirenents of the national, provincial and |ocal governnents,

i ncl udi ng-

(a) financial and fiscal policies;

(b) equitable financial and fiscal allocations to the
national, provincial and | ocal governments fromrevenue collected
at national |evel

(c) taxes, levies, imposts and surcharges that a
provi nci al governnent intends to |evy,;

(d) the raising of loans by a provincial or |oca
governnent and the financial norns applicable thereto;

(e) criteria for the allocation of financial and fisca
resources; and
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(f) any other matter assigned to the Commission by this
Constitution or any other |aw

(2) In performng its functions the Conm ssion shall take into
consideration, inter alia, the provisions of section 155 (4) (b)
and any other provision of this Constitution.

200 Constitution, expertise and inpartiality
(1) The Commi ssion shall consist of-

(a) a chairperson and deputy chairperson, appointed by
the President in consultation with the Cabinet;

(b) a person designated by each of the various Executive
Councils of the provinces, who shall be appointed by the President;
and

(c) seven nenbers appointed by the President on the
advi ce of the Cabinet, at |east one of whom shall have expertise in
| ocal government finance.

(2) The first appointment of menbers of the Conm ssion shal
be effected within 60 days fromthe date of conmencement of this
Constitution.

(3) No person shall be qualified to be appointed to the
Comm ssi on unl ess he or she-

(a) is a South African citizen; and

(b) is a person who, by reason of his or her training
and experience, has expertise in econonics, public finance, public
adm ni stration, taxation, managenent or accountancy.

(4) (a) Unless the new constitutional text provides otherw se,
a menber of the Conmi ssion may be renpved fromoffice only by the
Presi dent and only on account of m sconduct, incapacity or
i nconpet ence.

(b) The President shall within 14 days after the renoval from
of fice of a nmenber of the Commission, notify Parliament and the
provincial |egislatures by nessage of such renoval and of the
reasons therefor.

(5) Vacancies in the Comm ssion shall be filled in accordance
with the rel evant provisions of this section under which the former
menber concerned was appoi nt ed.

(6) The chairperson and the deputy chairperson shall be
appoi nted for a period of five years, and the other nenbers of the
Conmi ssion for a period of two years, but shall be eligible for
r e- appoi nt nent .

(7) A nmenmber of the Conmi ssion shall performhis or her duties
fairly, inpartially and independently.

(8) The chairperson and deputy chairperson shall not perform
or commt hinmself or herself to performrenunerative work outside
his or her official duties.

(9) A nmenber of the Conmm ssion shall not hold office in any
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political party or political organisation

(10) It shall be an offence to influence or attenpt to
i nfluence a menber of the Commission to act otherw se than in
accordance with the provisions of subsection (7).

(11) The chairperson and deputy chairperson-

(a) shall be the only full-tine nenbers of the
Commi ssi on;

(b) shall be the chief executive officer and deputy
chi ef executive officer, respectively, of the Conm ssion

201 Meetings of Commi ssion

(1) (a) The first nmeeting of the Commission shall be held
within 30 days of its appointnent at a tinme and place to be
determ ned by the chairperson, and subsequent neetings shall be
held at a time and place determined by the Commission or, if
aut hori sed thereto by the Comm ssion, by the chairperson.

(b) If both the chairperson and deputy chairperson are absent
froma neeting, the nmenmbers present shall el ect one from anong
their nunber to act as chairperson

(2) A quorumfor a neeting of the Conmission shall be not |ess
than one half of all its nenbers.

(3) A decision of two-thirds of the nenbers present shal
constitute a decision of the Comm ssion

(4) Al the decisions of the Conmi ssion shall be recorded.
202 Conmittees

(1) The Conmmi ssion nmay establish conmittees fromanong its
number .

(2) Any such conmittee shall consist of such number of menbers
as the Conmi ssion may determ ne.

(3) The Conmi ssion shall designate one of the nenbers of a
conmittee as chairperson thereof, and if any such chairperson is
absent froma neeting of the conmttee the nenbers present shal
el ect one from anong their nunber to act as chairperson

(4) (a) The Commi ssion may, subject to such directions as it
may issue fromtinme to time-

(i) delegate any power conferred upon it by or
under section 199 to such a conmittee; and

(ii) grant authority that a function assigned to it
by or under section 199 nmay be perforned by such a comittee.

(b) The Conmmi ssion shall not be divested of a power so
del egated or the performance of a function so authorised, and may
anend or set aside any decision of a comittee.

203 Co-option of persons by committees

(1) A committee nmay co-opt any person to serve on such
conmittee or to attend a particular neeting thereof in connection
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with a particular matter dealt with by the conmittee.

(2) Such a person may take part in the proceedings of the
committee in connection with the matter or at the nmeeting in
respect of which he or she has been co-opted, but shall not be
entitled to vote.

204 Renuneration and all owances of nenbers and ot her persons

Menbers of the Conmm ssion and persons referred to in section
203 who are not in the enpl oynent of the state, shall be paid, from
nmoney appropriated by Parlianent for that purpose, such remrunera
tion and all owances as the M nister responsible for nationa
financial affairs may deternine.

205 Appoi ntnent of staff

(1) The Conmi ssion may appoint staff and accept secondnent of
staff as it nmay deem necessary in consultation with the Public
Servi ce Commi ssi on.

(2) Expenditure incidental to the performance of the functions
of the Conmission in ternms of this Constitution or under any other
| aw shal |l be defrayed from noney appropriated by Parlianent.

206 Regul ati ons
The President may neke regul ations regardi ng-

(a) procedures in connection with the performance of any
function of the Commi ssion; and

(b) any other matter in connection with the achi evenent
of the objects of the Commi ssion

Conmi ssi on on Renuneration of Representatives (ss. 207-208)
207 Establ i shnent

(1) There shall be established by an Act of Parliament a
Conmi ssi on on Reruneration of Representatives.

(2) The Conmmi ssion shall nake recommendations to Parlianent,
the provincial |egislatures and | ocal governnents regarding the
nature, extent and conditions of the renuneration and al |l owances of
the nmenbers of all elected |egislative bodies of the nationa
governnent and of provincial and | ocal governnents, including
menbers of the Provincial Houses of Traditional Leaders and the
Counci| of Traditional Leaders.

208 Conposition and functioning

(1) The conposition, structure, powers, functions and
procedures of the Conmi ssion and related matters shall be provided
for in the Act referred to in section 207

(2) Reports by the Conmission shall be tabled in Parlianent:
Provi ded that the Commi ssion shall report to Parlianent on its
activities at |east once every year.

CHAPTER 13

PUBLI C SERVI CE COW SSI ON AND PUBLI C SERVI CE
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Publ i c Service Commi ssion (ss. 209-211)
209 Establishnent

(1) There shall be a Public Service Conmi ssion for the
Republic, which shall have the powers and functions entrusted to it
by this Constitution or by a | aw of a conpetent authority.

(2) The Commi ssion shall in respect of the exercise and
performance of its powers and functions be accountable to
Par | i ament .

210 Powers and functions
(1) The Conmi ssion shall be conpetent-

(a) to make recomendations, give directions and conduct
enquiries with regard to-

(i) the organisation and adm nistration of
departnents and the public service;

(ii) the conditions of service of nenbers of the
public service and matters rel ated thereto;

(iii) personnel practices in the public service,
appoi ntments, pronotions, transfers, discharge and other career
i nci dents of menbers of the public service and matters in
connection with the enpl oynent of personnel;

(iv) the pronotion of efficiency and effectiveness
in departnments and the public service; and

(v) a code of conduct applicable to nenbers of the
public service;

(b) when so requested, to advise the President, a
M ni ster or a nmenber of the Executive Council of a province in
regard to any matter relating to the public service or the
enpl oynent, renuneration or other conditions of service of
functionaries enpl oyed by any institution or body which receives
funds wholly or partly appropriated by Parlianent or a provincia
| egi sl ature;

(c) to exercise such other powers and perform such ot her
functions as may be entrusted to it by a |law of a conpetent
authority; and

(d) subject to any limtation inmposed by law, to
del egate any of its powers to a nenber of the Conmission or an
official in the public service or authorise any such nenber or
official to performany of its functions.

(2) Until anended by |law, the powers and functions of the
Conmi ssion set out in subsection (1) shall be exercised and
performed in accordance with the laws in force at the comencenent
of this Constitution.

(3) A recommendation or direction of the Commi ssion shall be
i mpl emented by the appropriate person or institution within six
nmont hs unl ess-

(a) such recomendation or direction involves
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expenditure from public funds and the approval of the treasury for
such expenditure is not obtained; or

(b) the President rejects it and refers it back to the
Conmi ssion before its inplenmentation

(4) The Conmi ssion may appoint, in a manner prescribed by |aw,
such persons as may be necessary for the discharge of its work.

(5) Expenditure incurred in connection with the exercise and
the performance of the powers and functions of the Commission in
terms of this Constitution or any other |aw shall be defrayed from
nmoney appropriated by Parlianent and fromfees raised or nobney
obtained in a nmanner authorised by an Act of Parlianent.

(6) On the reconmendati on of the Commi ssion the President may
assign by proclamation in the Gazette any power or function of the
Conmi ssion to a provincial service comm ssion

(7) The Conmission shall annually subnmit a report onits
activities to Parlianent.

211 Conposition

(1) (a) The Commi ssion shall consist of not fewer than three
menbers and not nmore than five nenbers appointed by the President,
one of whom shall be designated as the Chairperson of the
Conmi ssion by the President.

(b) The Conmi ssion shall exercise its powers and performits
functions fairly, inpartially and i ndependently.

(c) The renmuneration and other conditions of service of a
menber of the Commi ssion shall be determined in accordance with an
Act of Parlianment, and such renuneration and the other conditions
of service shall not be altered to his or her detrinment during his
or her termof office.

(d) A nmenmber of the Conm ssion shall not hold office in any
political party or political organisation and shall be non-partisan
in the performance of his or her functions.

(e) A nmenber of the Comm ssion may be renpved from office by
the President on account of msconduct, or unfitness for his or her
duties, or incapacity to carry themout efficiently, or if, for
reasons other than unfitness or incapacity, his or her renpval from
office will pronpote efficiency, and particulars of the renoval,
including the reasons therefor, shall be submtted by the President
to Parliament within 14 days after such renoval

(2) A person shall be qualified to be appointed to the
Commi ssion if he or she-

(a) is a South African citizen; and

(b) is a person who has sufficient know edge of or
experience in the adm nistration, managenent or rendering of public
services

(3) The conposition, appointnent, tenure, vacation of office,
conditions of service and functioning of the Commi ssion shall be as
determned by Act of Parlianent, and such Act shall ensure the
i ndependence and inpartiality of the Conmi ssion and the efficient
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and effective exercise and performance of its powers and functions.
The Public Service (s 212)

212. (1) There shall be a public service for the Republic,
structured in terns of a law to provide effective public
adm ni stration.

(2) Such public service shall-

(a) be non-partisan, career-orientated and function
according to fair and equitable principles;

(b) pronote an efficient public adm nistration broadly
representative of the South African comunity;

(c) serve all nenbers of the public in an unbi ased and
i mpartial nmanner;

(d) be regulated by |aws dealing specifically with such
service, and in particular with its structure, functioning and
terms and conditions of service,;

(e) loyally execute the policies of the governnment of
the day in the performance of its admnistrative functions; and

(f) be organised in departnments and ot her organi sationa
conmponents, and the head of such departnent or organi sationa
conmponent shall be responsible for the efficient managenent and
adm nistration of his or her department or organisationa
component .

(3) Enploynent in the public service shall be accessible to
all South African citizens who comply with the requirements
determ ned or prescribed by or under any |law for enploynent in such
servi ce.

(4) In the nmaking of any appointnent or the filling of any
post in the public service, the qualifications, |evel of training,
merit, efficiency and suitability of the persons who qualify for
the appoi ntnent, pronotion or transfer concerned, and such
conditions as may be determned or prescribed by or under any | aw,
shal | be taken into account.

(5) Subsection (4) shall not preclude neasures to pronote the
obj ectives set out in subsection (2).

(6) Provision shall be nade by law for a pension for a nmenber
of the public service by neans of a pension fund or funds
established by | aw, and nmenbers of the public service who are
required by law to be nmenbers of a pension fund shall be entitled
to fair representation on the body which manages the applicabl e
fund.

(7) (a) In the event of changes to the | aw governi ng pension
funds which prejudice a nenber of a fund, the real value of the
accrued benefits of such nmenmber of a fund, and his or her
beneficiary, as represented by the fund's actuarial liability
towards the nenber or his or her beneficiary, shall be maintained.

(b) The retirement age applicable to a public servant by |aw
as at 1 Cctober 1993, shall not be changed wi thout his or her
consent.
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(8) For the purposes of this section the public service shal
i nclude the permanent force of the National Defence Force referred
to in section 226 (1).

Provinci al Service Conm ssions (s 213)

213. (1) A provincial legislature nay provide by law for a
provincial service conm ssion and, subject to norns and standards
appl ying nationally, such comm ssion shall, in respect of public
servants enpl oyed by the province, be conpetent-

(a) to make recomendations, give directions and conduct
inquiries with regard to-

(i) the establishment and organi sation of
departnents of the province;

(ii) appointments, pronotions, transfers, discharge
and ot her career incidents of such public servants; and

(iii) the pronotion of efficiency and effectiveness
in departnments of the province;

(b) when so requested, to advise the Prenmier or a nenber
of the Executive Council of a province in regard to any matter
relating to the public service or the enploynent, renuneration or
other conditions of service of functionaries enployed by any
institution or body which receives funds wholly or partly
appropriated by a provincial |egislature;

(c) subject to any limtation inposed by a law, to
del egate any of its powers to a nenber of such comm ssion or
official in the public service or authorise any such nenber or
official to performany of its functions; and

(d) to exercise and perform such other powers and
functions of the Public Service Conm ssion assigned to it by the
President with the approval of the Prem er of the province.

(2) The provisions of sections 210 (2), (3), (4), (5) and (7)
and 211 pertaining to the Public Service Conm ssion, shall nutatis
mut andis apply to a provincial service conm ssion, except that any
reference to an Act of Parlianment, Parlianment or the President
shall be deenmed to be a reference to a provincial law, a provincial
| egislature or the Premier of a province, respectively.

CHAPTER 14
POLI CE AND DEFENCE
South African Police Service (ss. 214-223)
214 Establ i shnent

(1) There shall be established and regul ated by an Act of
Parliament a South African Police Service, which shall be
structured at both national and provincial |evels and shal
function under the direction of the national government as well as
the various provincial governnents.

(2) The Act of Parlianment referred to in subsection (1) shall-
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(a) subject to sections 216, 217 and 218, provide for
the appoi ntnent of a Commi ssioner of the South African Police
Service (hereinafter in this Chapter called the “Nationa
Commi ssioner') and a Conmi ssioner for each province (hereinafter in
this Chapter called a "Provincial Comm ssioner');

(b) provide for the establishnent and mai nt enance of
uni form standards of policing at all |evels regarding-

(i) the exercise of police powers;

(ii) the recruitnment, appointnment, pronotion and
transfer of nmenbers of the Service;

(iii) suspensi on, dism ssal, disciplinary and
gri evance procedures;

(iv) the training, conduct and conditions of service
of menmbers of the Service;

(v) the general managenent, control, maintenance
and provisioning of the Service;

(vi) returns, registers, records, docunents, forns
and correspondence; and

(vii) generally, all matters which are necessary or
expedi ent for the achi evenent of the purposes of this Constitution

215 Powers and functions
The powers and functions of the Service shall be-
(a) the prevention of crineg;
(b) the investigation of any offence or alleged offence;
(c) the maintenance of |aw and order; and

(d) the preservation of the internal security of the
Republ i c.

216 M nister and National Conm ssioner

(1) The President shall, subject to this Constitution, charge
a Mnister with responsibility for the Service.

(2) (a) The President shall, subject to section 236 (1) and
(2), appoint the National Conm ssioner

(b) The National Comm ssioner shall exercise executive conmand
of the Service, subject to section 219 (1) and the directions of
the Mnister referred to in subsection (1).

(3) The President may, if the National Conmi ssioner has | ost
the confidence of the Cabinet, institute appropriate proceedi ngs
agai nst the Conm ssioner in accordance with a | aw.

217 Powers of provinces

(1) The Premier of a province shall charge a nenber of the
Executive Council of the province with responsibility for the
performance by the Service in or in regard to that province of the
functions set out in section 219 (1).

file:///C|/lgmmwork/TES/Mahesh/CONSTITUTIO...UTH%20AFRICA,%20ACT%20200%200F%201993.txt (92 of 149) [17/07/06 07:13:47 PM]



filex///Cl/gmmwork/TES/Mahesh/CONSTI TUTION%200F%20THE%2...BL1C%200F%20SOUTH%20A FRICA ,%20A CT%20200%200F%201993.txt

(2) The menber of the Executive Council referred to in
subsection (1)-

(a) shall approve or veto the appoi ntnent of the
rel evant Provincial Commissioner in terns of section 218 (1) (b);
and

(b) may, if the Provincial Commissioner has |ost the
confidence of the Executive Council, institute appropriate
proceedi ngs agai nst the said Conmi ssioner in accordance with a | aw

(3) A provincial legislature may pass | aws not inconsistent
with national |egislation regarding the functions of the Service
set out in section 219 (1).

(4) No provincial |aw may-

(a) pernmit |ower standards of performance of the
functions of the Service than those provided for by an Act of
Parliament; or

(b) detract fromthe rights which citizens have under an
Act of Parlianent.

218 Responsibilities of National Conmi ssioner

(1) Subject to section 214 and the directions of the Mnister
referred to in section 216 (1), the National Comm ssioner shall be
responsi bl e for-

(a) the maintenance of an inpartial, accountable,
transparent and efficient police service;

(b) the appointnent of provincial conm ssioners, subject
to section 217 (2) (a);

(c) the preservation of the internal security in the
Republ i c;

(d) the investigation and prevention of organised crine
or crinme which requires national investigation and prevention or
speci al i sed skills: Provided that the Act referred to in section
214 (1) shall set out the circunstances which shall be regarded as
organi sed crime and the circunmstances which require nationa
i nvestigation and prevention or specialised skills;

(e) international police |liaison

(f) the keeping and provision of crime intelligence
data, criminal records and statistics;

(g) the training of menbers of the Service, including
any nuni ci pal or netropolitan police services to be established;

(h) the recruitnent, appointnent, pronotion and transfer
of all menbers of the Service;

(i) the provision of forensic |aboratory services;

(j) such functions relating to border control and the
i mport and export of goods as may be assigned to the Service by
| aw,
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(k) the establishment and mai nt enance of a nationa
public order policing unit to be deployed in support of and at the
request of the Provincial Conmi ssioner: Provided that the Act
referred to in section 214 (1) shall provide that the President, in
consultation with the Cabinet, may direct the National Conm ssioner
to deploy the said unit in circunstances where the Provincia
Commi ssioner is unable to naintain public order and the depl oynent
of the said unit is necessary to restore public order;

(1) national protection services;

(m the establishment of a special task force for high
ri sk operations which require specialised skills; and

(n) subject to section 219, such other functions as-

(i) are necessary to achieve the objectives
referred to in section 217; and

(ii) are appropriate for the National Comm ssioner
to take responsibility for

(2) The National Commissioner nmay after consultation with the
Executive Council of the province concerned assign responsibility
for any function set out in this section to a Provincia
Conmi ssi oner: Provided that the National Commi ssioner shall ensure
that sufficient resources are nmade avail able to the Provincial
Conmi ssi oner for such purpose.

219 Provincial Comm ssioners

(1) Subject to sections 214 and 218 and the directions of the
rel evant nmenber of the Executive Council referred to in section 217
(1), a Provincial Conm ssioner shall be responsible for-

(a) the investigation and prevention of crineg;
(b) the devel opment of community-policing services;
(c) the maintenance of public order;

(d) the provision in general of all other visible
policing services, including-

(i) the establishment and mai nt enance of police
stati ons;

(ii) crime reaction units; and
(iii) patrol ling services;

(e) protection services in regard to provincial
institutions and personnel;

(f) transfers within the province of nenbers of the
Service performing functions in ternms of this section; and

(g) the pronotion, up to the rank of |ieutenant-colonel,
of menbers of the Service performng functions in terns of this
secti on.

(2) Subject to sections 214 and 218 and the directions of the
Nati onal Comm ssioner, a Provincial Comm ssioner shall be
responsi bl e for-
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(a) the maintenance and discipline of the Service in the
provi nce concer ned;

(b) the recruitnment of nenbers of the Service
responsi ble for the functions set out in subsection (1), and the
pronotion of any such nenbers to the rank of col onel or above;

(c) such other functions as may be assignhed to him or
her by the National Conmi ssioner under section 218 (2); and

(d) subject to such procedures or nechanisns as may be
establi shed by the Board of Conmi ssioners referred to in section
220(2), the transfer of nmembers of the Service under his or her
command to or from positions outside his or her jurisdiction

220 Co-ordination and co-operation

(1) Acommittee consisting of the Mnister referred to in
section 216 (1) and the respective nenbers of the Executive
Councils referred to in section 217 (1) shall be established to
ensure the effective co-ordination of the Service and effective
co-operation between the vari ous Conmi ssi oners.

(2) The Act referred to in section 214 (1) shall provide for
the appoi ntnent of a Board of Conmi ssioners, consisting of the
Nati onal Commi ssioner and the Provincial Comm ssioners and presided
over by the National Comm ssioner or his or her nom nee, in order
to pronote co-operation and co-ordination in the Service.

221 Local policing

(1) The Act referred to in section 214 (1) shall provide for
the establishnent of comunity-police foruns in respect of police
stations.

(2) The functions of community-police forunms referred to in
subsection (1) may incl ude-

(a) the pronotion of accountability of the Service to
| ocal communities and co-operation of comunities with the Service;

(b) the nonitoring of the effectiveness and efficiency
of the Service;

(c) advising the Service regarding |ocal policing
priorities;

(d) the evaluation of the provision of visible police
services, including-

(i) the provision, siting and staffing of police
stati ons;

(ii) the reception and processing of conplaints and
char ges;

(iii) the provision of protective services at
gat heri ngs;

(iv) the patrolling of residential and business
areas; and

(v) the prosecution of offenders; and
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(e) requesting enquiries into policing matters in the
| ocal ity concerned.

(3) The Act referred to in section 214 (1) shall nake
provision for the establishment by any | ocal governnent of a
muni ci pal or metropolitan police service: Provided that-

(a) such a police service may only be established with
the consent of the relevant nmenber of the Executive Council of the
province referred to in section 217 (1);

(b) the powers of such a police service shall be linted
to crinme prevention and the enforcement of municipal and
met ropol i tan by-1 aws;

(c) the said nmenber of the Executive Council of the
province shall, subject to paragraph (b) and the provisions of the
said Act, determ ne the powers and functions of such a police
service; and

(d) the said Act shall provide that its provisions
shall, as far as practicable, apply mutatis nutandis to any such
police service

222 I ndependent conpl ai nts nechani sm

There shall be established and regul ated by an Act of
Parliament an i ndependent nechani smunder civilian control, wth
the object of ensuring that conplaints in respect of offences and
m sconduct all egedly conmitted by nmenbers of the Service are
investigated in an effective and efficient manner

223 Acts of menbers outside their territorial jurisdiction

(1) No act of a menmber of the Service shall be invalid solely
by reason of the fact that it was conmtted outside the province in
whi ch that nenber is stationed.

(2) The National Comm ssioner shall by regul ation determ ne
the procedures and the rel evant powers of the nenbers of the
Service to enable themto performtheir functions outside their
area of provincial jurisdiction.

Nati onal Defence Force (ss. 224-228)
224 Establishnent of National Defence Force

(1) The National Defence Force is hereby established as the
only defence force for the Republic.

(2) The National Defence Force shall at its establishnent
consist of all menbers of-

(a) the South African Defence Force;

(b) any defence force of any area form ng part of the
national territory; and

(c) any arned force as defined in section 1 of the
Transitional Executive Council Act, 1993 (Act 151 of 1993),

and whose nanes, at the commencenent of this Constitution, are
included in a certified personnel register referred to in section
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16 (3) or (9) of the said Act: Provided that this subsection shal
not apply to menbers of any such defence or arned force if the
political organisation under whose authority and control it stands
or with which it is associated and whose objectives it pronotes did
not take part in the first election of the National Assenmbly and
the provincial |egislatures under this Constitution.

(3) Save for the National Defence Force, no other armed force
or mlitary force or armed organi sation or service may be
established in or for the Republic other than-

(a) as provided for in this Constitution;

(b) a force established by or under an Act of Parlianent
for the protection of public property or the environnent; or

(c) a service established by or under |aw for the
protection of persons or property.

225 Chief of National Defence Force

Subj ect to section 236 (1) and (2), the President shal
appoi nt a Chief of the National Defence Force, who shall exercise
mlitary executive command of the National Defence Force, subject
to the directions of the Mnister responsible for defence and,
during a state of national defence, of the President.

226 Menbers of National Defence Force

(1) The National Defence Force shall conprise both a permanent
force and a part-tine reserve conponent.

(2) The establishnent, organisation, training, conditions of
service and other matters concerning the permanent force shall be
as provided for by an Act of Parlianent.

(3) The establishnent, organisation, training, state of
prepar edness, calling up, obligations and conditions of service of
the part-tine reserve conponent shall be as provided for by an Act
of Parliament.

(4) The National Defence Force shall be established in such a
manner that it will provide a bal anced, nodern and technol ogically
advanced nmilitary force, capable of executing its functions in
terms of this Constitution.

(5) Al menbers of the National Defence Force shall be
properly trained in order to conply with international standards of
comnpet ency.

(6) No nenber of the permanent force shall hold office in any
political party or political organisation.

(7) A nmenber of the National Defence Force shall be obliged to
comply with all lawful orders, but shall be entitled to refuse to
execute any order if the execution of such order would constitute
an offence or would breach international |aw on arned conflict
bi ndi ng on the Republic.

(8) Provision shall be nade by an Act of Parliament for the
paynment of adequate conpensation to-

(a) a nenber of the National Defence Force who suffers
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| oss due to physical or nental disability sustained in the
execution of his or her duties as such a nenber; and

(b) the inmedi ate dependants of a menber of the Nationa
Def ence Force who suffer |loss due to the death or physical or
mental disability of such a nenber resulting fromthe execution of
his or her duties as such a nenber.

227 Functions of National Defence Force

(1) The National Defence Force may, subject to this
Constitution, be enpl oyed-

(a) for service in the defence of the Republic, for the
protection of its sovereignty and territorial integrity;

(b) for service in conpliance with the internationa
obligations of the Republic with regard to international bodies and
ot her states;

(c) for service in the preservation of life, health or
property;

(d) for service in the provision or maintenance of
essential services;

(e) for service in the upholding of law and order in the
Republic in co-operation with the South African Police Service
under circunstances set out in a |law where the said Police Service
is unable to maintain | aw and order on its own; and

(f) for service in support of any departnent of state
for the purpose of socio-economc upliftnent.

(2) The National Defence Force shall-

(a) exercise its powers and performits functions solely
in the national interest by-

(i) upholding the Constitution;
(ii) providing for the defence of the Republic; and

(iii) ensuring the protection of the inhabitants
of the Republic,

in accordance with this Constitution and any |aw,

(b) exercise its powers and performits functions under
the directions of the governnment of the Republic;

(c) refrain fromfurthering or prejudicing party-po-
litical interests;

(d) not breach international customary |aw binding on
the Republic relating to aggression;

(e) in armed conflict conply with its obligations under
international customary |law and treaties binding on the Republic;
and

(f) be primarily defensive in the exercise or
performance of its powers and functions.
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(3) The enploynment for service, training, organisation and
depl oynent of the National Defence Force shall be effected in
accordance with the requirenents of subsection (2).

228 Accountability

(1) The Mnister responsible for defence shall be accountable
to Parlianent for the National Defence Force.

(2) Parlianment shall annually approve a budget for the defence
of the Republic.

(3) (a) Ajoint standing commttee of Parlianent on defence
shal | be established, consisting of nenbers of all politica
parties holding nore than 10 seats in the National Assenbly and
willing to participate in the conmttee.

(b) The total nmenbership of the committee shall be as
determned by or under the rules and orders.

(c) Such a party shall be entitled to designate a menber or
menbers on the conmmttee in accordance with the principle of
proportional representation and as determned in accordance wth
the follow ng formul a:

(i) A quota of seats per nmenber of the committee shal
be determ ned by dividing the total nunber of seats in the Nationa
Assenbly held jointly by all the parties referred to in paragraph
(a) by the total nunber of nmenbers of the commttee plus one.

(ii) The result, disregarding third and subsequent
decinmals, if any, shall be the quota of seats per nenber.

(iii) The nunber of nenbers that a participating
party shall be entitled to designate on the conmttee, shall be
determ ned by dividing the total nunber of seats held by such party
in the National Assenbly by the quota referred to in subparagraph

(ii).

(iv) The result shall, subject to subparagraph (v),
i ndi cate the nunber of nmenbers that such party is entitled to
designate on the commttee

(v) Wiere the application of the above fornula yields a
surplus not absorbed by the nunber of nenbers allocated to a party,
such surplus shall conpete with other simlar surpluses accruing to
anot her party or parties, and any nenber or nmenbers which remnain
unal | ocated shall be allocated to the party or parties concerned in
sequence of the highest surplus.

(d) The conmittee shall be competent to investigate and make
recomendat i ons regardi ng the budget, functioning, organisation,
armanents, policy, norale and state of preparedness of the Nationa
Def ence Force and to perform such other functions relating to
parliamentary supervision of the Force as may be prescribed by | aw

(4) (a) The President shall, when the National Defence Force
is enployed for service referred to in section 227 (1) (a), (b) or
(e), forthwith inform Parlianent of the reasons for such
enpl oynent .

(b) If, in the case of such an enpl oynent referred to in
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section 227 (1) (a) or (b), Parlianment is not sitting, the

Presi dent shall summon the joint standing comrittee referred to in
subsection (3) to neet expeditiously, but not later than 14 days
after the comrencenent of such enploynent, and shall informthe
conmittee of the reasons for such enpl oynment.

(5) Parlianment may by resolution term nate any enpl oynment
referred to in section 227 (1) (a), (b) or (e), but such
term nation of enploynent shall not affect the validity of anything
done in ternms of such employnment up to the date of such ternina
tion, or any right, privilege, obligation or liability acquired,
accrued or incurred as at the said date under and by virtue of such
enpl oynent .

CHAPTER 15
GENERAL AND TRANSI TI ONAL PROVI SI ONS (ss. 229-251)
229 Continuation of existing | aws

Subject to this Constitution, all |aws which i medi ately
before the comrencenent of this Constitution were in force in any
area which forns part of the national territory, shall continue in
force in such area, subject to any repeal or anmendnent of such | aws
by a conpetent authority.

230 Repeal of |aws

(1) The laws mentioned in Schedule 7 are hereby repealed to
the extent set out in the third colum of the said Schedul e.

(2) Notwithstanding the repeal of sections 13 and 101 (2) of
the previous Constitution, any pension which, but for such repeal,
woul d have been payabl e shall continue to be payable as if such
repeal had not been effected.

231 Continuation of international agreenents and status of
i nternational |aw

(1) Al rights and obligations under international agreenents
whi ch i medi ately before the comencenent of this Constitution were
vested in or binding on the Republic within the neaning of the
previ ous Constitution, shall be vested in or binding on the
Republ i c under this Constitution, unless provided otherw se by an
Act of Parlianent.

(2) Parliament shall, subject to this Constitution, be
conpetent to agree to the ratification of or accession to an
i nternational agreenent negotiated and signed in terns of section
82 (1) (i).

(3) Where Parlianment agrees to the ratification of or
accession to an international agreement under subsection (2), such
i nternational agreenent shall be binding on the Republic and shal
formpart of the | aw of the Republic, provided Parlianent expressly
so provi des and such agreenent is not inconsistent with this
Constitution.

(4) The rules of customary international |aw binding on the
Republic, shall, unless inconsistent with this Constitution or an
Act of Parlianent, formpart of the law of the Republic.

232 Interpretation
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(1) Unless it is inconsistent with the context or clearly
i nappropriate, a reference in a lawreferred to in section 229-

(a) to the Republic or to any territory which after the
commencenent of this Constitution forns part of the nationa
territory-

(i) as a constitutional institution, shall be
construed as a reference to the Republic referred to in section 1;
or

(ii) as a territorial area, shall be construed as a
reference to that part of the national territory in which the | aw
in question was in force imedi ately before such comrencenent,
unl ess such law is applied by a |l aw of a conpetent authority to the
whol e or any part of the national territory;

(b) to a Parlianent, House of a Parliament or
| egi sl ative assenbly or body of any territory which after the
commencenent of this Constitution forns part of the nationa
territory, shall-

(i) if the administration of such a lawis
allocated in terns of this Constitution to the national governnent,
be construed as a reference to Parlianment referred to in section
36; or

(ii) if the administration of such lawis allocated
or assigned in ternms of this Constitution to a governnent of a
provi nce, be construed as a reference to the provincial |egislature
of that province;

(c) to a State President, Chief Mnister, Adm nistrator
or other chief executive, Cabinet, Mnisters' Council or executive
council of any territory which after the commencenent of this
Constitution forns part of the national territory, shall-

(i) if the administration of such lawis allocated
internms of this Constitution to the national governnent, be
construed as a reference to the President acting in accordance with
this Constitution; or

(ii) if the administration of such lawis allocated
or assigned in ternms of this Constitution to a governnent of a
provi nce, be construed as a reference to the Prem er of such
province acting in terms of this Constitution;

(d) to an official |anguage or to both officia
| anguages, shall be construed, with due regard to section 3, as a
reference to any of the official South African | anguages under this
Constitution.

(2) (a) Any reference in this Constitution to any particul ar
| aw shall be construed as a reference to that law as it exists from
time to time after any anendnent or replacenent thereof by a
conpetent authority.

(b) An amendnent, replacenent or repeal of a lawreferred to
in paragraph (a), shall for the purposes of section 62 not be
considered to be an amendnent of this Constitution, and any such
anmendnent, replacement or repeal of a law shall for its validity be
dependent on its consistency with this Constitution in terns of
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section 4 (1).

(3) No law shall be constitutionally invalid solely by reason
of the fact that the wording used is prina facie capable of an
interpretation which is inconsistent with a provision of this
Constitution, provided such a law is reasonably capable of a nore
restricted interpretation which is not inconsistent with any such
provi sion, in which event such | aw shall be construed as having a
meani ng in accordance with the said nore restricted interpretation

(4) Ininterpreting this Constitution a provision in any
Schedul e, including the provision under the heading "National Unity
and Reconciliation', to this Constitution shall not by reason only
of the fact that it is contained in a Schedul e, have a | esser
status than any other provision of this Constitution which is not
contained in a Schedule, and such provision shall for all purposes
be deened to formpart of the substance of this Constitution

(5) (a) Notwi thstanding the provisions of the |ndependent
El ectoral Commission Act, 1993 (Act 150 of 1993), the President may
at any time after the dissolution of the Independent Electora
Commi ssion in ternms of section 9 of that Act, by proclamation in
the Gazette, reconvene the Conmi ssion for the purposes of a
referendumor election referred to in section 124.

(b) If any person who before its dissolution was a nenber of
the Conmi ssion, cannot or is unwilling to serve as a nmenber after
it has been reconvened under paragraph (a), Parlianment may, by
resolution adopted at a joint sitting of the National Assenbly and
the Senate by a majority of at least two-thirds of the total nunber
of menbers of both Houses, appoint any suitably qualified person to
repl ace any such nmenber.

233 Definitions

(1) In this Constitution, unless the context otherw se
i ndi cat es-

" Chief Justice' means the Chief Justice of the Supreme Court
of South Africa referred to in section 97 (1);

" Commi ssion on Provincial Government' neans the Comm ssion
establ i shed by section 163;

“Financi al and Fiscal Commi ssion' neans the Comm ssion
establ i shed by section 198;

“House', in relation to Parlianent, neans the Nationa
Assenbly or the Senate;

"I ndependent El ectoral Conmm ssion' neans the Conmi ssion
establ i shed by section 4 of the |Independent El ectoral Conmi ssion
Act, 1993 (Act 150 of 1993);

“Nati onal Defence Force' neans the Defence Force established
by section 224 (1);

“National Revenue Fund' means the Revenue Fund established by
section 185;

“new constitutional text' nmeans the text of a new Constitution
contenpl ated in Chapter 5;
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“organ of state' includes any statutory body or functionary;

“previous Constitution' means the Republic of South Africa
Constitution Act, 1983 (Act 110 of 1983);

“Provincial Revenue Fund' neans the Revenue Fund of a province
established by section 159 (1);

“Public Service Commi ssion' neans the Comm ssion established
by section 209;

"Republic' neans the Republic of South Africa referred to in
section 1;

“Transitional Executive Council' means the Council established
by section 2 of the Transitional Executive Council Act, 1993 (Act
151 of 1993).

(2) Areference in this Constitution to rules and orders shal
according to the context be construed as a reference to the rules
and orders of the National Assenmbly or the Senate, or the joint
rul es and orders of the National Assenbly and the Senate, or the
rul es and orders of the Constitutional Assenbly, or the rules and
orders of a provincial |egislature.

(3) Where in this Constitution any functionary is required to
take a decision in consultation with another functionary, such
deci sion shall require the concurrence of such other functionary:
Provided that if such other functionary is a body of persons it
shal | express its concurrence in accordance with its own
deci si on- maki ng procedur es.

(4) Wiere in this Constitution any functionary is required to
take a decision after consultation with another functionary, such
deci sion shall be taken in good faith after consulting and giving
serious consideration to the views of such other functionary.

234 Transitional arrangenments: Legislative authorities

(1) A person who imredi ately before the commencenent of this
Constitution was a nmenber of Parlianent or of any other |egislature
(excluding a | ocal governnent) which exercised |egislative powers
in respect of any area which fornms part of the national territory,
shal | upon such commencenent cease to be such a nenber, but shal
for the purpose of any law relating to the payment of pension
benefits to such nenbers not be disqualified solely by reason of
this section.

(2) A person who imredi ately before the commencenent of this
Constitution was enployed by Parlianment, shall after such
commencenent continue in such enploynment, subject to and in
accordance with the applicable |aws regul ati ng such enpl oynent.

(3) The provisions of section 236 (4), (5) and (6) shall apply
mutatis nmutandis in respect of a person referred to in subsection

(2).

(4) A person who imredi ately before the commencenent of this
Constitution was enployed by a legislature referred to in
subsection (1) other than Parlianent, shall be deenmed to be
enpl oyed by the adm nistration in that part of the nationa
territory in which such | egislature exercised | egislative powers,
subject to and in accordance with the applicable | aws regul ating
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such enpl oyment, and sections 236 and 237 shall apply nutatis
mutandi s in respect of such person.

(5) Any matter before Parlianent or any such other |egislature
whi ch i mmedi ately before the commencenent of this Constitution was
not yet disposed of by Parliament or such |egislature, as the case
may be, shall |apse upon such comencenent.

(6) The rules and orders of Parlianent in force i mediately
before the commencenent of this Constitution, shall, to the extent
that they can nmutatis mutandis be applied in respect of the
busi ness and proceedi ngs of Parlianment under this Constitution,
continue in force until amended or replaced in terns of this
Constitution.

235 Transitional arrangenents: Executive authorities

(1) A person who imredi ately before the commencenent of this
Constitution was-

(a) the State President or a Mnister or Deputy Mnister
of the Republic within the neaning of the previous Constitution;

(b) the Administrator or a nenber of the Executive
Counci | of a province; or

(c) the President, Chief Mnister or other chief
executive or a Mnister, Deputy Mnister or other politica
functionary in a government under any other constitution or
constitutional arrangenent which was in force in an area which
forns part of the national territory,

shall continue in office until the President has been elected in
terns of section 77 (1) (a) and has assuned office: Provided that
a person referred to in paragraph (a), (b) or (c) shall for the
pur poses of section 42 (1) (e) and while continuing in office, be
deened not to hold an office of profit under the Republic.

(2) Any vacancy which may occur in an office referred to in
subsection (1) (a), (b) or (c) shall, if necessary, be filled by a
person desighated by the persons continuing in office in ternms of
subsection (1) (a), acting in consultation with the Transitiona
Executive Council.

(3) Executive authority which was vested in a person or
persons referred to in subsection (1) (a), (b) or (c) in terms of
a constitution or constitutional arrangenent in force i mediately
before the comrencenent of this Constitution, shall during the
period in which the said person or persons continue in office in
terns of subsection (1), be exercised in accordance with such
constitution or constitutional arrangenent, as if it had not been
repeal ed or superseded by this Constitution, and any such person or
persons shall continue to be conpetent to adm ni ster any depart nent
of state, administration, force or other institution which was
entrusted to, and to exercise and perform any power or function
whi ch was vested in, himor her or themimediately before the said
conmencenent : Provi ded that -

(a) no such executive authority, power or function shal
be exercised or perfornmed if the Transitional Executive Counci
di sapproves thereof; and

(b) once the election results of the National Assenbly
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have been certified by the I ndependent El ectoral Conmm ssion in
terns of the Independent El ectoral Conmi ssion Act, 1993, the State
President referred to in subsection (1) (a) shall exercise and
performhis or her powers and functions in consultation with the

| eader of the party which has received the | argest nunber of votes
in the said election

(4) The Transitional Executive Council may by resolution of a
majority of all its nenbers at any tinme during the period in which
the said State President continues in office in ternms of subsection
(1), require himor her, or any other appropriate authority, to
take such steps in ternms of any |aw as are necessary to mmintain
| aw and order, including the declaration of a state of energency or
of an area to be an unrest area in terns of an applicable I aw.

(5) Upon the assunption of office by the President in terns of
this Constitution-

(a) the executive authority of the Republic as
contenplated in section 75 shall vest in the President acting in
accordance with this Constitution; and

(b) the executive authority of a province as contem
plated in section 144 shall, subject to subsections (8) and (9),
vest in the Premer of that province acting in accordance with this
Constitution, or while the Premier of a province has not yet
assuned office, in the President acting in accordance with section
75 until the Prenier assunes office

(6) The power to exercise executive authority in terns of |aws
whi ch, imrediately prior to the comrencenent of this Constitution,
were in force in any area which fornms part of the nationa
territory and which in terns of section 229 continue in force after
such comencenent, shall be allocated as foll ows:

(a) Al laws with regard to matters which-

(i) donot fall within the functional areas
specified in Schedule 6; or

(ii) do fall within such functional areas but are

matters referred to in paragraphs (a) to (e) of section 126 (3)
(whi ch shall be deermed to include all policing matters until the
| aws in question have been assigned under subsection (8) and for
the purposes of which subsection (8) shall apply nmutatis nutandis),

shal | be adm nistered by a conpetent authority within the
jurisdiction of the national government: Provided that any policing
function which but for subparagraph (ii) woul d have been perforned
subject to the directions of a menber of the Executive Council of
a province in terns of section 219 (1) shall be performed after
consultation with the said nenmber within that province.

(b) Al laws with regard to matters which fall within
the functional areas specified in Schedule 6 and which are not
matters referred to in paragraphs (a) to (e) of section 126 (3)
shal | -

(i) if any such law was i medi ately before the
commencenent of this Constitution adnministered by or under the
authority of a functionary referred to in subsection (1) (a) or
(b), be adninistered by a conpetent authority within the
jurisdiction of the national governnment until the adm nistration of

file:///C|/lgmmwork/TES/Mahesh/CONSTITUTI...TH%20AFRICA,%20ACT%20200%200F%201993.txt (105 of 149) [17/07/06 07:13:47 PM]



filex///Cl/gmmwork/TES/Mahesh/CONSTI TUTION%200F%20THE%2...BL1C%200F%20SOUTH%20A FRICA ,%20A CT%20200%200F%201993.txt

any such lawis with regard to any particul ar province assigned
under subsection (8) to a conpetent authority within the
jurisdiction of the governnent of such province; or

(ii) if any such | aw was i medi ately before the said
comrencerent adm ni stered by or under the authority of a
functionary referred to in subsection (1) (c), subject to
subsections (8) and (9) be admi nistered by a conpetent authority
within the jurisdiction of the governnent of the province in which
that law applies, to the extent that it so applies: Provided that
thi s subparagraph shall not apply to policing matters, which shal
be dealt with as contenplated in paragraph (a).

(c) In this subsection and subsection (8) "conpetent
authority' shall nmean-

(i) inrelation to a |aw of which the adnministra
tionis allocated to the national governnent, an authority
desi gnated by the President; and

(ii) inrelation to a |l aw of which the adm nistra
tion is allocated to the government of a province, an authority
designated by the Prem er of the province.

(7) (a) The President may, after consultation with the Premer
of a province, by proclamation in the Gazette take such neasures,
including | egislative neasures, as he or she considers necessary
for the better achievement of this section

(b) A copy of a proclamation under paragraph (a), shall be
submitted to Parliament within 14 days after the publication
t her eof .

(c) If Parliament disapproves of any such proclamati on or any
provi sion thereof, such proclamation or provision shall thereafter
cease to be of force and effect to the extent to which it is so
di sapproved, but wi thout prejudice to the validity of anything done
in terms of such proclamation up to the date upon which it so
ceased to be of force and effect, or to any right, privilege,
obligation or liability acquired, accrued or incurred as at the
sai d date under and by virtue of such procl amation

(8) (a) The President may, and shall if so requested by the
Prem er of a province, and provided the province has the
adm nistrative capacity to exercise and performthe powers and
functions in question, by proclamation in the Gazette assign,
within the framework of section 126, the admi nistration of a | aw
referred to in subsection (6) (b) to a conpetent authority within
the jurisdiction of the government of a province, either generally
or to the extent specified in the proclamation

(b) When the President so assigns the administration of a |aw,
or at any tine thereafter, and to the extent that he or she
considers it necessary for the efficient carrying out of the
assi gnnent, he or she nmay-

(i) amend or adapt such law in order to regul ate
its application or interpretation;

(ii) where the assignnent does not relate to the
whol e of such | aw, repeal and re-enact, whether with or w thout an
anmendnent or adaptation contenplated in subparagraph (i), those of
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its provisions to which the assignment relates or to the extent
that the assignnment relates to them and

(iii) regul ate any other matter necessary, in
his or her opinion, as a result of the assignhment, including
matters relating to the transfer or secondnent of persons (subject
to sections 236 and 237) and relating to the transfer of assets,
liabilities, rights and obligations, including funds, to or from
the national or a provincial governnment or any departnent of state,
adm ni stration, force or other institution

(c) Inregard to any policing power the President may only
make that assignnent effective upon the rationalisation of the
police service as contenplated in section 237: Provided that such
assignnent to a province may be nmade where such rationalisation has
been conpleted in such a province.

(d) Any reference in a law to the authority adm nistering such
| aw, shall upon the assignnment of such law in terns of paragraph
(a) be deened to be a reference nmutatis nutandis to the appropriate
authority of the province concerned.

(9) (a) If for any reason a provincial government is unable to
assune responsibility within 14 days after the election of its
Premier, for the administration of a law referred to in subsection
(6) (b), the President shall by proclamation in the Gazette assign
the adnministration of such aw to a special admnistrator or other
appropriate authority within the jurisdiction of the nationa
governnent, either generally or to the extent specified in the
procl amation, until that provincial government is able to assune
the said responsibility.

(b) Subsection (8) (b) and (d) shall nutatis nmutandis apply in
respect of an assignnent under paragraph (a) of this subsection

236 Transitional arrangenents: Public adninistration

(1) A public service, departnent of state (including a police
force), admnistration, mlitary force as defined in section 224
(2) (a) or (b) or other institution (excluding any |oca
governnent) which imredi ately before the conmencenment of this
Constitution performed governmental functions under the control of
an authority referred to in section 235 (1) (a), (b) or (c), shall
subj ect to subsection (7), continue to function as such in
accordance with the laws applicable to it until it is, as the case
may be, abolished or incorporated or integrated into any
appropriate institution or is rationalised as contenplated in any
ot her Chapter, consolidated with any other institution or otherw se
rationalised as contenplated in section 237, as the case may be:
Provided that a military force referred to in this subsection shal
not be enployed for service referred to in section 227 (1) (a), (b)
or (e) otherwise than by the President and shall only be used for
such service by the authority referred to in section 225 in
accordance with section 227 (2).

(2) A person who imedi ately before the commencenent of this
Constitution was enployed by an institution referred to in
subsection (1) shall continue in such enploynment subject to and in
accordance with this Constitution and other applicable | ans
regul ati ng such enpl oynent.

(3) Subject to subsections (1) and (2), all powers,
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directions, orders, instructions or del egations which were in force
in respect of an institution which inmediately before the
comencenent of this Constitution performed governnental functions
as contenplated in subsection (1) shall, after the said comence
ment, continue in force for the purpose of the continued
functioning within the contenpl ati on of subsection (1) of any such
institution, until cancelled or otherwi se no longer in force in

| aw.

(4) Subject to this Constitution and subsection (5), the terns
and conditions of enployment applicable to a person enployed by an
institution referred to in subsection (1) immedi ately before the
comrencenent of this Constitution, shall continue to apply to him
or her until anended by or under any |aw, including any |aw enacted
in order to establish uniformty of the terms and conditions of
enpl oynent in accordance with those generally prevailing at such
comencenent .

(5) Subject to any lawrelating to unfitness or incapacity of
a person to carry out his or her duties efficiently, the
pensi onabl e sal ary or pensionable salary scale of a person referred
to in subsection (2) shall not be reduced bel ow that applicable to
such person i medi ately before the comencenent of this Constitu
tion.

(6) Notwithstanding the provisions of this section, the
concl usi on or amendnent of a contract, the appoi ntnent or
pronotion, or the award of a termor condition of service or other
benefit, which occurred or may occur between 27 April 1993 and 30
Sept enber 1994 in respect of any person referred to in subsection
(2), or any class of such persons, may, at the instance of a
M nister or a nmenber of the Executive Council of a province, within
one year of the commencenent of this Constitution be reviewed by a
commi ssi on appoi nted by the President and presided over by a judge,
and if not proper or justifiable in the circunmstances of the case,
the commi ssion nmay reverse or alter the contract, appointnent,
pronotion or award.

(7) (a) At the comencenent of this Constitution the South
African Police existing in ternms of the Police Act, 1958 (Act 7 of
1958), and all other police forces established by | aw shall be
deemed to constitute the South African Police Service referred to
in section 214, and any reference to the South African Police or
any such force in the said Act or |law shall be deened to be a
reference to the said Service

(b) Any reference in any law to the South African Police or
any other police force (excluding a nmunicipal police service)
shal |, unless the context indicates otherw se, be construed as a
reference to the said South African Police Service

(8) (a) The National Defence Force referred to in section 224

shall, subject to this Constitution and any Act of Parlianment,
mutatis nmutandi s be governed by the Defence Act, 1957 (Act 44 of
1957).

(b) Any reference in any law to a defence force referred to in
section 224 (2) (a) or (b), shall be deened to be a reference to
the National Defence Force.

(c) If the nunber of the nenbers of the National Defence Force
exceeds the personnel strength determned in respect of the force
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design and structure for the Force, any nenber of the Force who,
due to integration, consolidation and rationalisation of the

Nati onal Defence Force is not accommodated in such force design and
structure, shall be dealt with in accordance with a | aw.

(d) The continuance of nenbership of menmbers of the Nationa
Def ence Force referred to in section 224 (2) (c) shall be subject
to such nenbers entering into an agreenment for tenporary or
per manent appoi ntnment with the National Defence Force within a
reasonabl e time: Provided that such agreenents shall be in
accordance with normal enployment policies and terns and conditions
of service

237 Rationalisation of public adm nistration

(1) (a) Al institutions referred to in section 236 (1),
excluding mlitary forces referred to in section 224 (2), shall as
soon as is possible after the comencenent of this Constitution be
rationalised with a viewto establishing within the public service
contenpl ated in section 212 (1)-

(i) an effective adm nistration at the national |evel of
governnent to deal with matters within the jurisdiction of the
nati onal governnent referred to in section 235 (5) (a); and

(ii) an effective admnistration for each province to
deal with matters within the jurisdiction of each provincial
governnent referred to in section 235 (5) (b).

(b) AIl military forces referred to in section 224 (2) shal
be rationalised for the purposes of the National Defence Force.

(2) (a) The responsibility for the rationalisation of-

(i) institutions referred to in section 236 (1),
excluding mlitary forces, shall primarily but not exclusively rest
with the national governnent, which shall exercise such respons
bility in co-operation with the provincial governnents and the
Conmi ssion on Provincial Government, and with due regard to the
advi ce of the Public Service Comm ssion: Provided that in the case
of policing services, the national government shall exercise such
responsibility in co-operation with the committee referred to in
section 220 (1) and the Board of Conmi ssioners referred to in
section 220 (2); and

(ii) mlitary forces shall rest with the nationa
gover nnent .

(b) Subject to section 235 (6), (7), (8) and (9), the
responsibility for the internal rationalisation of an adm nistra
tion referred to in subsection (1) (a) (ii) shall primarily rest
with the rel evant provincial governnent, with due regard to the
advi ce of the Public Service Conmm ssion and any rel evant provinci al
service comm ssion: Provided that the rationalisation of all police
forces shall be dealt with in accordance with paragraph (a) (i).

(3) (a) The President may, subject to subsection (2) (a), by
proclamation in the Gazette take such steps as he or she considers
necessary in order to achieve the aimnentioned in subsection (1).

(b) Wthout derogating fromthe generality of paragraph (a),
the steps referred to in that paragraph may incl ude-
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(i) the anmendnent, repeal or replacenent of any |aw
regul ating the establishnment, functions and other matters relating
to an institution referred to in section 236 (1), or of any |aw
referred to in section 236 (2), or of any |aw which deals with any
of the aforegoing matters in a consequential manner: Provided that
if alawreferred to in section 236 (2) is repeal ed, provision
shall be made for the application of any |aw of general application
regul ating the enpl oynent of persons or any class of persons in the
enpl oynent of the state, to the persons or class of persons
af fected by such repeal; and

(ii) measures relating to the transfer or secondment of
personnel, or the allocation of property, funds, rights and
obligations, including adninistrative records, in order to
establish the administrations referred to in subsection (2) and
rationalise the South African Police Service and the Nationa
Def ence Force

(c) A copy of a proclamation under paragraph (a), shall be
submitted to Parlianent within 14 days after the publication
t her eof .

(d) If Parliament di sapproves of any such proclamation or any
provi sion thereof, such proclamation or provision shall thereafter
cease to be of force and effect to the extent to which it is so
di sapproved, but without prejudice to the validity of anything done
in terms of such proclamation up to the date upon which it so
ceased to be of force and effect, or to any right, privilege,
obligation or liability acquired, accrued or incurred as at the
said date under and by virtue of such proclanation.

(4) (a) The | abour appeal court established by section 17A of
the Labour Rel ations Act, 1956 (Act 28 of 1956), sitting as a
special tribunal in terms of an Act to be passed by Parlianent,
shal |l be conpetent to determ ne any claimor dispute of right in
terns of a law regulating as at 1 November 1993 enpl oynent in an
institution referred to in section 236 (1) and arising out of the
i mpl ementation of this section and section 236

(b) The Act of Parlianment contenplated in paragraph (a) shal
prescri be expeditious procedures for the adjudication of clains and
di sputes contenplated in this section, including the granting of
interimand final relief.

(c) Notwithstandi ng the provisions of any | aw the procedures
contenpl ated in paragraph (b) shall be the only procedures to be
foll owed in such court.

(d) A decision of the court on any such claimor dispute shal
be final and binding.

(e) This subsection and the Act of Parlianent contenplated in
par agraph (a) shall |apse one year fromthe conmmencenent of this
Constitution, save that any natter properly before the court
referred to in paragraph (a) on that date shall be heard and
determned as if this subsection and the said Act had not | apsed.

238 Transitional arrangenents: Public service comm ssions

(1) A public service conmi ssion established for a public
service referred to in section 236 (1) shall, subject to
subsections (3) and (4), after the comencenent of this Constitu
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tion continue to function as such in accordance with the | aws
applicable to it.

(2) (a) A person who i medi ately before the conmencement of
this Constitution was the chairperson or nmenber of a public service
commi ssion referred to in subsection (1) shall, subject to
subsections (3) and (4) and section 237, after such comrencenent,
continue in office in accordance with the laws regulating his or
her appoi nt nent .

(b) Section 236 (3), (4) and (5) shall apply nmutatis nmutandis
in respect of a person referred to in paragraph (a) of this
subsecti on.

(3) The Conmi ssion for Adm nistration established by the
Commi ssion for Administration Act, 1984 (Act 65 of 1984), shal
cease to exi st upon the appointnment of the nenbers of the Public
Service Conmission referred to in section 209: Provided that a
person who i mredi ately before such appoi ntnment held office as the
chairperson or a nenber of the Conmission for Adm nistration shal
be entitled to be appointed as a nenber of the Public Service
Commi ssi on

(4) A public service conmm ssion, other than the Comm ssion for
Admi ni stration referred to in subsection (3), which continues to
performits functions in any part of the national territory, shal
mutatis mutandi s be subject to rationalisation under section 237
and shall cease to exist to the extent that it is superseded by the
establi shnent of a provincial service conm ssion contenplated in
section 213 or otherw se rationalised or abolished under section
237.

(5) If-

(a) the chairperson or a nmenber referred to in the
proviso to subsection (3) elects not to be appointed to the Public
Servi ce Commi ssion; or

(b) the chairperson or a nmenber of a public service
comm ssion referred to in subsection (4), is not upon the abolition
of such public service comm ssion appointed to any provincia
servi ce conmi ssi on

the period of office for which such a chairperson or nenber has
been appoi nted shall for the purpose of any applicable | aw
regul ating retirenent benefits, be deened to have been conpl et ed.

(6) Any reference in any law to the Conmmi ssion for Administra
tion referred to in subsection (3), shall be deened to be a
reference to the Public Service Comm ssion

239 Transitional arrangenents: Assets and liabilities

(1) Al assets, including funds and adm ni strative records,
whi ch i medi ately before the comencenent of this Constitution
vested in an authority referred to in section 235 (1) (a), (b) or
(c), or in a governnment, admnistration or force under the contro
of such an authority, shall be allocated as follows:

(a) Were any asset is applied or intended to be applied
for or in connection with a matter which-

(i) does not fall within a functional area
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specified in Schedule 6; or

(ii) does fall within such a functional area but is
a matter referred to in paragraphs (a) to (e) of section 126 (3)
(whi ch shall be deermed to include a police asset),

such asset shall vest in the national governnent.

(b) Where any asset is applied or intended to be applied
for or in connection with a matter which is not a natter referred
to in paragraphs (a) to (e) of section 126 (3), such asset shall
subj ect to paragraph (c), vest in the relevant provincial
gover nment .

(c) Were any asset referred to in paragraph (b) is
applied or intended to be applied for or in connection with the
adm nistration of a particular |aw or the performance of a
particular function in a particular area, such asset shall vest in
the government to which the admnistration of that |aw is assigned,
or is assigned in that particular area, in ternms of section 235
(6), (8) or (9), or to which the performance of that function is
entrusted, or entrusted in the particular area, in terms of section
237.

(d) Were any asset cannot in terns of the aforegoing
rules be classified with reference to a particular matter, |aw or
function, or where there is disagreenment between two or nore
governnents, the advice of the Conm ssion on Provincial Governnent
shal | be obtained, and any dispute shall be resolved with due
regard to such advice

(e) Parlianent shall be conpetent to enact a law to
facilitate the application of this section and to prescribe
gui delines for the resolution of disputes arising fromsuch
appl i cation.

(f) Al assets under the control of a police force shal
vest in the South African Police Service

(2) (a) Aregistrar of deeds shall upon the production of a
certificate by a conpetent authority that inmmovable property
described in the certificate is vested in a particul ar governnent
interms of this section, make such entries or endorsenments in or
on any relevant register, title deed or other docunent to register
such i mmvabl e property in the name of such governnent.

(b) No duty, fee or other charge shall be payable in respect
of a registration in terns of paragraph (a).

(3) (a) Subject to paragraph (b), all debts and liabilities-

(i) directly linked to an asset vesting in terns of
subsection (1) in a provincial governnent, shall be assuned by such
provinci al governnent; and

(ii) other than those referred to in subparagraph (i)
shal | be assunmed by the national government:

Provided that the servicing of all state debts and liabilities not
provided for in this Constitution shall be undertaken by the

nati onal governnent until allocated to the relevant |evel of

gover nnent .
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(b) Parlianment shall be conmpetent to pass a |law regul ating the
re-allocation of debts and liabilities to the national governnent
and the respective provincial governments, but no such |aw shall be
passed unl ess a report and recommendati ons of the Financial and
Fi scal Commi ssion has been tabled in and considered by Parliament.

(4) Subject to and in accordance with any applicable |law, the
assets, rights, duties and liabilities of all forces referred to in
section 224 (2) shall devol ve upon the National Defence Force.

(5) Anything done in terns of this section shall be subject to
audit by the Auditor-Ceneral

240 Transitional arrangenents: State Revenue Fund

(1) At the comrencenent of this Constitution the State Revenue
Fund established in terns of section 81 of the previous Constitu
tion shall continue to exist until an Act of Parlianment contem
plated in section 185(1) is adopted prescribing the adninistration
of the National Revenue Fund.

(2) Wiile the State Revenue Fund continues to exist it shal
for all purposes be deened to be the National Revenue Fund.

(3) The Accounts of the State Revenue Fund referred to in
section 82 of the previous Constitution shall be phased out and
cl osed as soon as circunstances permt.

(4) In the 1994/1995 financial year the head of the departnent
of the Treasury, as defined in section 1 of the Exchequer Act, 1975
(Act 66 of 1975), may, in consultation with the Mnister
responsible for national financial matters, fromthe Exchequer
Account, on conditions aimed at ensuring financial control, grant
advances to provincial governments as he or she deens necessary for
the purposes of establishing and funding of structures of
governnent at provincial |evel as contenplated in this Constitution
until Parlianent has appropriated nmoney for such purposes.

(5) Any Revenue Fund established before the conmencenent of
this Constitution by a lawin force in an area which forns part of
the national territory, excluding the State Revenue Fund referred
to in subsection (1), shall, subject to subsection (6) and any | aws
governing the application and wi thdrawal of noneys from such
Revenue Fund, continue to exist until the noney therein is
transferred under this Chapter to the National Revenue Fund or to
any rel evant Provincial Revenue Fund, as the case may be, or
otherw se dealt with by a conpetent authority.

(6) Moneys in a Revenue Fund referred to in subsection (5) may
only be withdrawn in order to neet expenditure for services in the
area in respect of which the Fund was established and in respect of
whi ch an appropriation has been nade for the current or in the
i medi ately preceding financial year or for which there is other
statutory authority: Provided that no withdrawal shall be made from
such Revenue Fund other than with the concurrence of a person
desi gnated by the President for that purpose.

241 Transitional arrangenents: Judiciary

(1) Every court of law existing inmedi ately before the
commencenent of this Constitution in an area which forns part of
the national territory, shall be deened to have been duly
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constituted in terns of this Constitution or the laws in force
after such commencenent, and shall continue to function as such in
accordance with the laws applicable to it until changed by a
conpetent authority.

(2) The Chief Justice of South Africa, the judges-president
and deputy judges-president of the various divisions of the Supreme
Court of South Africa, the judges of appeal of the Appellate
Di vision of the said Suprene Court, and the other judges of the
sai d Supreme Court, holding office i mediately before the
conmencenent of this Constitution, shall be deemed to have been
duly appointed to the corresponding positions in ternms of Chapter
7 and shall continue to hold office in accordance with the
appl i cabl e | awns.

(3) Al other judicial officers holding office i mediately
bef ore the commencenent of this Constitution in terns of a | aw,
shall continue to hold such office in accordance with such | aw.

(4) Every attorney-general holding office i mediately before
t he conmmence-nent of this Constitution in terns of a |law, shal
continue to hold such office in accordance with such | aw.

(5) Subject to this Constitution, all neasures which
i medi atel y before the comrencenent of this Constitution were in
operation and applied to judicial officers and attorneys-general,
i ncludi ng neasures regarding the renuneration, pension and pension
benefits, leave gratuity and any other term and condition of
service, shall continue in operation and to apply to the said
judicial officers and attorneys-general, until anmended or repeal ed
by a conpetent authority: Provided that no such measure shall
except in accordance with an applicable | aw, be changed in a nanner
whi ch affects such judicial officers and attorneys-general to their
detriment.

(6) The provisions of section 236 (5) and (6) shall apply
mutatis nmutandis in respect of persons referred to in subsections
(3) and (4) of this section.

(7) Persons referred to in subsections (2), (3) and (4) shal
within 30 days of the election of the President in terms of section
77 (1) (a) nake and subscribe an oath or solemm affirmation in the
terns set out in Schedule 3 before the Chief Justice or a judge of
the Supreme Court designated by the Chief Justice for this purpose,
or, in the case of a person continuing in office or appointed as
the Chief Justice or the President of the Constitutional Court,
before the President.

(8) Al proceedings which i mediately before the comrencenent
of this Constitution were pending before any court of |aw,
i ncluding any tribunal or review ng authority established by or
under |aw, exercising jurisdiction in accordance with the |law then
in force, shall be dealt with as if this Constitution had not been
passed: Provided that if an appeal in such proceedings is noted or
revi ew proceedings with regard thereto are instituted after such
comrencemnent such proceedi ngs shall be brought before the court
havi ng jurisdiction under this Constitution.

(9) Any legal proceedings instituted before or after the
commencenent of this Constitution by or against a governnent,
authority or functionary which ceased to exist at or after such
commencenent, may be continued by or against the rel evant
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governnent, authority or functionary which superseded the said
governnent, authority or functionary.

(10) The laws and ot her measures which i medi ately before the
comrencenent of this Constitution regulated the jurisdiction of
courts of law, court procedures, the power and authority of
judicial officers and all other matters pertaining to the
est abli shnent and functioning of courts of law, shall continue in
force subject to any amendnent or repeal thereof by a competent
aut hority.

242 Rationalisation of court structures

(1) Al jurisdictional areas and court structures appropriate
thereto existing i mediately before the comencenent of this
Constitution, shall as soon as possible after such commencenent be
rationalised in accordance with an Act of Parlianent with a viewto
establishing the jurisdictional areas and court structures
contenpl ated in Chapter 7

(2) The rationalisation of the jurisdictional areas and court
structures referred to in subsection (1) shall be the responsibi
ity of the national government after consultation with the Judicial
Servi ce Conmmi ssi on.

(3) The rationalisation contenplated in subsection (1)
i ncl udes-

(a) the anmendnent, repeal or replacenent of any |aw
regul ating the establishnment, functions, jurisdiction and other
matters relating to a court referred to in section 241 (1), or of
any law referred to in section 241 (2), or of any |aw which deals
with any of the aforegoing natters in a consequential manner:
Provided that if a lawreferred to in section 241 (2) is repeal ed,
provi sion shall be rmade for the application of any | aw of genera
application regulating the service of judicial officers or any
class of judicial officers, to the judicial officers or class of
judicial officers affected by such repeal; and

(b) measures relating to the transfer or secondment of
judicial officers, or the allocation of property, including court
and adm nistrative records, in order to establish the said
jurisdictional areas or court structures.

243 Transitional arrangenents: Onbudsnman

(1) A person who imedi ately before the comencenent of this
Constitution was-

(a) the Orbudsman in terns of the Orbudsman Act, 1979
(Act 118 of 1979), shall continue to hold office and to exercise
and performthe powers and functions of the Orbudsman in accordance
with the said Act until the Public Protector has been appointed
under section 110 and has assuned office;

(b) an assistant to the Orbudsman, shall continue as
such until the Public Protector has been appoi nted and has assuned
of fi ce, whereupon such person shall be deened to have been
appoi nt ed under section 113; or

(c) an onbudsman in ternms of a law of an area which
forns part of the national territory (other than the Orbudsman
referred to in paragraph (a)), or in the enploy of such an
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onbudsman, shall continue in such office or enploynent in
accordance with the | aw which regul ated such office or enpl oynent,
until the office of such onbudsman is abolished or such onmbudsnman
or person is appointed as, or to the office of, a provincial public
protector contenplated in section 114.

(2) Section 236 (4), (5) and (6) shall apply nmutatis nmutandis
to a person referred to in subsection (1) (c).

244 Transitional arrangenents: Auditor-Cenera

(1) A person who imedi ately before the commencenent of this
Constitution was-

(a) the Auditor-Ceneral in terns of the Auditor-Genera
Act, 1989 (Act 52 of 1989), shall continue in office subject to
section 191 and the | aws applicable to such office;

(b) enployed in terns of the Audit Arrangenments Act,
1992 (Act 122 of 1992), shall continue in such enpl oyment subject
to and in accordance with this Constitution, the said Act and any
ot her applicable | aw regul ati ng such enpl oynent; and

(c) the auditor-general of any area which forns part of
the national territory (other than the Auditor-General referred to
in paragraph (a)), shall continue in such office or enploynent in
accordance with the | aws regul ating such office or enpl oynent,
until such office of auditor-general is abolished by |law Provided
that any such auditor-general shall be eligible for appointnent
under section 194: Provided further that should such a person not
be appointed, he or she shall have the right to retire and if he or
she so retires he or she shall be entitled to such pension as he or
she woul d have been entitled to under the pensions | aw applicable
to himor her if he or she had been conpelled to retire fromthe
public service owing to the abolition of his or her post.

(2) For the purpose of subsection (1), the persons referred to
in that subsection shall not be dealt with | ess favourably than an
of ficer or enployee in a public service.

245 Transitional arrangenents: Local governnent

(1) Until elections have been held in terns of the Loca
Government Transition Act, 1993, |ocal governnment shall not be
restructured otherwi se than in accordance with that Act.

(2) Restructuring of |ocal governnent which takes place as a
result of legislation enacted by a conpetent authority after the
elections referred to in subsection (1) have been held, shall be
effected in accordance with the principles enbodied in Chapter 10
and the Constitution as a whole.

(3) (a) For the purposes of the first election of nmenbers of
a |l ocal governnent after the commencenment of this Constitution, the
area of jurisdiction of such |ocal government shall be divided into
wards in accordance with the Act referred to in subsection (1).

(b) Forty per cent of the menbers of the |ocal governnent
shal |l be el ected according to the system of proportiona
representation applicable to an election of the National Assenbly
and regul ated specifically by or under the Act referred to in
subsection (1), and sixty per cent of the nenbers shall be el ected
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on the basis that each such nmenber shall represent a ward as
contenpl ated in paragraph (b): Provided that, notw thstanding
anything to the contrary contained in this Constitution, where the
area of jurisdiction of the | ocal governnent includes-

(i) the area of jurisdiction of any institution or body
as was referred to in section 84 (1) (f) of the Provincial
CGovernment Act, 1961 (Act 32 of 1961); and

(ii) any other area not falling within the area of
jurisdiction of the institution or body referred to in subparagraph

(i),

no area referred to in subparagraph (i) or (ii) shall be allocated
| ess than half of the total number of wards of the |ocal governnent
concerned: Provided further that an area referred to in subpara
graph (i) shall be deened not to include any area for which a | oca
governnent body referred to in paragraphs (a), (b) and (c) of the
definition of “|ocal governnent body' in section 1 (1) of the Act
referred to in subsection (1) of this section (as that Act exists
at the commencenment of this Constitution), has been established.

246 Transitional arrangenents: Pensions of political of-
fice-bearers

The right of any person in terns of any |aw which at the
comrencenent of this Constitution provides for the paynent of
pensi ons fromthe exchequer or from any pension fund or arrangenent
to which the state contributes or has contributed, to or in respect
of political office-bearers or forner political office-bearers
(including nenbers and former menbers of Parlianent and of any
other legislative assenbly which exercised |egislative powers in
respect of any area which fornms part of the national territory)
shal | continue and shall not be dim nished: Provided that those who
have al ready received benefits that were due to them shall not
benefit again by reason of the provisions of this section

247 Speci al provisions regardi ng existing educational institutions

(1) The national governnent and the provincial governments as
provided for in this Constitution shall not alter the rights,
powers and functions of the governi ng bodies, nanagenent councils
or simlar authorities of departnental, comunity-managed or
state-aided primary or secondary schools under |aws existing
i medi ately before the comencenent of this Constitution unless an
agreenent resulting frombona fide negotiation has been reached
wi th such bodi es and reasonabl e notice of any proposed alteration
has been given.

(2) The national governnent shall not alter the rights, powers
and functions of the controlling bodies of universities and
techni kons under | aws existing inmedi ately before the comencenent
of this Constitution, unless agreenent resulting frombona fide
negoti ati on has been reached with such bodi es, and reasonabl e
noti ce of any proposed alteration has been given

(3) Should agreement not be reached in terms of subsection (1)
or (2), the national governnent and the provincial governments
shal |, subject to the other provisions of this Constitution, not be
precluded fromaltering the rights, powers and functions of the
gover ni ng bodi es, managenent councils or simlar authorities of
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departnental, comunity-nmanaged or state-aided primary or secondary
schools, as well as the controlling bodies of universities and
techni kons, provided that interested persons and bodi es shall be
entitled to challenge the validity of any such alteration in terns
of this Constituton

(4) In order to ensure an acceptable quality of education, the
responsi bl egovernnent shall provide funds to departnental,
communi ty- managed or state-aided primary or secondary schools on an
equi t abl e basi s.

248 National flag and ant hem

(1) The State President nmay at any tinme before the comence
ment of this Constitution or while continuing in office in terms of
section 235 (1) (a), exercise, on the advice of the Transitiona
Executive Council, the powers conferred upon the President by
section 2 (1) and (2), and if the State President in the exercise
of such powers issues a proclanmation referred to in that section,
such proclamation shall for all purposes be deened to form part of
this Constitution.

(2) This section shall cone into operation on the date of
promul gation of this Constitution.

249 First election of National Assenbly

(1) Notwithstanding the fact that Chapter 4 may not yet be in
force, the State President nay, by proclamation in the Gazette,
call an election in ternms of the Electoral Act, 1993, for the
el ection of the nmenbers of the National Assenbly.

(2) Such election shall be conducted in accordance with
Schedul e 2 and the El ectoral Act, 1993.

(3) This section shall cone into operation on the date of
promnul gation of this Constitution

250 Non-certification of election by Independent Electora
Conmmi ssi on

(1) If in the application of section 18 of the | ndependent
El ectoral Commi ssion Act, 1993, the Independent El ectora
Conmi ssion declares that it is unable to certify that any election
referred to in that section was substantially free and fair, the
Conmmi ssion shall declare that either-

(a) it is able to deternmine a result based on the votes
whi ch could be counted; or

(b) it is unable to determ ne any result.

(2) If the I ndependent Electoral Commi ssion declares as
contenpl ated in subsection (1) (a)-

(a) a new election shall be held for the Nationa
Assenbly and the provincial |egislatures or a relevant provincial
| egislature, as the case may be, nutatis nutandis in accordance
with this Constitution and the El ectoral Act, 1993, as soon as
practicable but in any event not later than 12 nonths after the
date of the election in question: Provided that any reference to
the Transitional Executive Council in the said Act shall be deened
to be a reference to Parlianent;
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(b) Parliament and the provincial |egislatures or a
provincial |egislature, as the case may be, shall be established on
the basis of the result determned in ternms of subsection (1) (a):
Provi ded that no provincial |egislature shall be established unless
the National Assenmbly is established;

(c) no anendment by a Parlianment established on the
basis of a declaration in terns of subsection (1) (a), of this
Constitution, the Independent Electoral Conmi ssion Act, 1993, the
El ectoral Act, 1993, the Independent Medi a Conmi ssion Act, 1993, or
t he | ndependent Broadcasting Authority Act, 1993, shall be
perm ssible until the election contenplated in paragraph (a) has
been certified as substantially free and fair in terns of the
I ndependent El ectoral Comm ssion Act, 1993; and

(d) any provincial |egislature established on the basis
of a declaration in terms of subsection (1) (a), shall have no
| egi sl ati ve conpetence save for the enactnent of | aws necessary for
the appropriation of revenue or nobneys, or the inposition of
taxation within the framework of section 126, until the election
contenpl ated in paragraph (a) has been certified as substantially
free and fair in terns of the Independent Electoral Conm ssion Act,
1993.

(3) If the I ndependent El ectoral Commi ssion declares as
contenpl ated in subsection (1) (b)-

(a) a new election shall be held for the Nationa
Assenbly and the provincial legislatures, or a relevant provincial
| egislature, as the case may be, in accordance with this
Constitution and the Electoral Act, 1993, as soon as practicable,
but in any event not later than within 10 weeks after the date of
the election in question: Provided that a new el ection for the
Nati onal Assenbly and the provincial |egislatures shall be held
si mul t aneousl y; and

(b) the constitutional arrangenents under the Republic
of South Africa Constitution Act, 1983 (Act 110 of 1983), the
Transitional Executive Council Act, 1993, the Independent El ectora
Comm ssion Act, 1993, the Electoral Act, 1993, the |ndependent
Medi a Conmi ssion Act, 1993, and the |Independent Broadcasting
Authority Act, 1993, shall apply, until the election referred to in
par agraph (a) has been hel d.

(4) Notwi thstanding the provisions of any other |law, the
I ndependent El ectoral Comm ssion shall continue to exist for the
purposes set out in this section and the Commi ssion shall exercise
its function contenplated in section 18 of the | ndependent
El ectoral Conmission Act, 1993, with reference to an el ection
referred to in this section: Provided that section 232 (5) (b)
shal |l apply mutatis mutandis in respect of the replacement of
menbers of the Conmmi ssion

251 Short title and comrencenent

(1) This Act shall be called the Constitution of the Republic
of South Africa, 1993, and shall, subject to subsection (2), cone
into operation on 27 April 1994.

(2) The State President may, in consultation with the
Transitional Executive Council, by proclamation in the Gazette
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provide that a provision of this Constitution specified in the
procl amation shall come into operation on a date prior to the date
referred to in subsection (1).

(3) Different dates may be fixed in terms of subsection (2) in
respect of different provisions of this Constitution

(4) A reference in a provision of this Constitution to the
comencenent of this Constitution shall, unless the context
ot herwi se indicates, be construed as a reference to the conmence
ment of such provision.

National Unity and Reconciliation

This Constitution provides a historic bridge between the past
of a deeply divided society characterised by strife, conflict,
untold suffering and injustice, and a future founded on the
recognition of human rights, denocracy and peaceful co-existence
and devel opnent opportunities for all South Africans, irrespective
of colour, race, class, belief or sex.

The pursuit of national unity, the well-being of all South
African citizens and peace require reconciliation between the
peopl e of South Africa and the reconstruction of society.

The adoption of this Constitution lays the secure foundation
for the people of South Africa to transcend the divisions and
strife of the past, which generated gross violations of hunman
rights, the transgression of humanitarian principles in violent
conflicts and a | egacy of hatred, fear, guilt and revenge.

These can now be addressed on the basis that there is a need
for understanding but not for vengeance, a need for reparation but
not for retaliation, a need for ubuntu but not for victimsation

In order to advance such reconciliation and reconstruction,
amesty shall be granted in respect of acts, om ssions and of fences
associated with political objectives and conmitted in the course of
the conflicts of the past. To this end, Parlianment under this
Constitution shall adopt a |law deternmining a firmcut-off date,
whi ch shall be a date after 8 October 1990 and before 6 Decenber
1993, and providing for the nmechanisns, criteria and procedures,
including tribunals, if any, through which such ammesty shall be
dealt with at any tinme after the | aw has been passed.

Wth this Constitution and these conmitnents we, the people of
South Africa, open a new chapter in the history of our country.

Nkosi sikelel' iAfrika. God seen Suid-Afrika
Mor ena bol oka sechaba sa heso. May God bl ess our country
Mudzi mu f hat ut shedza Afri ka. Hosi katekisa Afrika
Schedul e 1
PART 1
DEFI NI TI ONS OF PROVI NCES
THE PROVI NCE OF NATAL

Districts created in terns of the Magistrates' Courts Act,
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1944 (Act 32 of 1944)

Al fred Kr anskop Ngut u*
Babanango Li ons River Paul pi et er sburg
Bergville Lower Tugel a Piet Retief (2)
Canper down Lower Unf ol ozi Pietermaritzburg
Chatsworth Mapurul o* Pi net own
Dannhauser Mhl abati ni * Pol el a

Dundee Mooi Ri ver Port Shepstone
Dur ban Mount Currie (1) Ri chrnond

Eshowe Msi nga* Ubonbo

Est court M onj aneni Unburbul u*

d encoe M unzi ni Unr azi *

H abi sa Ndwedwe* Unvot i

I npendl e New Hanover Unzi nt o

| nanda Newcast| e Under berg

I ngwavunma* Ngot she Ut recht

| xopo Nkandhl a* Vryhei d

Klip River Nongoma* Weenen

(1) Excluding land nentioned in Proclamati ons R141 of 30

Sept ember 1983 and 43 of 26 Apri
and Stanford 127.

(2) Only the Sindl angentsha and Pongol a areas,

1985 and the farms Drum eary 130

PONGOLA

From the north-western beacon of Portion 45 (Di agram A
4265/ 55) of the farm Pongola 61 HU on the boundary between the

Republic of South Africa and Swazil and;
boundary between the Republic of South Africa and Swaziland to the

thence east along the said

north-eastern corner of the farmDbDevils Dive 79 HU, thence

descri bed as:

generally south along the said boundary to the south-eastern corner
of the farm Lebonbo's Poort 92 HU, thence generally west along the
m ddl e of the Pongola River, to the south-eastern corner of the
farm Zwart kl oof 60 HU; thence generally north al ong the boundaries
of the following so as to exclude themout of this area: the said
farm Zwart kl oof 60 HU, Kranskloof 59 HU and Portion 45 (Di agram A
4275/ 55) of the farm Pongola 61 HU to the north-eastern beacon of
the last-naned Portion 45, the place of beginning.

SI MDLANGENTSHA

From the north-western beacon of Portion 10 (Di agram A
1373/ 39) of the farm Voorslag 24 HU, in a south-eastern direction
al ong the north-eastern boundary of the said Voorslag 24 HU to the
nort h-western beacon of the farm Begi nsel 56 HU, thence eastwards
al ong the northern boundaries of the followi ng properties: the said
farm Begi nsel 56 HU, Kranskl oof 59 HU and Portion 45 (Diagram A
4265/ 55) of the farm Pongola 61 HU, to the north-eastern beacon of
the latter portion; thence in a general southern direction along
the boundaries of the followi ng properties so as to include themin
this area: the said Portion 45 HU, the farm Kranskl oof 59 HU and
Zwar t kl oof 60 HU to the sout h-eastern beacon of the latter farmin
the middle of the Pongola River; thence in a general western
direction along the mddle of the said Pongola River to the
nort hernnost beacon of the farm GQunsteling 45 HU, thence in a
general north-eastern direction along the boundaries of the
follow ng properties so as to include themin this area: the said
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farm GQunsteling 45 HU, Prudentie 46 HU, Oranjedal 38 HU, Tobol sk 28
HU, Bel grade 27 HU and Portion 10 (Di agram A 1373/39) of the farm
Voorslag 24 HU to the north-western beacon of the latter farm the
pl ace of begi nni ng.

* Kwazul u districts, as they were on 1 February 1977
THE PROVI NCE OF NORTHERN CAPE

Districts created in terns of the Magistrates' Courts Act,
1944 (Act 32 of 1944)

Barkly West Hart swat er Phi | i pst own
Britstown Hay Post masbur g
Cal vi ni a Her bert Pri eska

Car nar von Hopet own Ri chrnond

Col esberg Kenhar dt Sut her | and
De Aar Ki mber| ey Victoria West
Fraserburg Kuruman (1) Warrent on
Gordoni a Narmaqual and WIlliston
Hanover Noupoor t

(1) Excluding the areas as described in Proclamation 103 of
31 Cctober 1991.

THE PROVI NCE OF NORTHERN TRANSVAAL

(a) Districts created in terns of the Magistrates'
Courts Act, 1944 (Act 32 of 1944)

Dzanani * Phal abor wa Thabazi mbi (3)
Ellisras Pi et ersburg Vuvani *
Letaba 1 Pot gi et er srust War nbat hs (4)
Letaba 2 Si basa* Wat er berg
Messina (1) Sout pansherg 1 (2)

Mut al e* Sout pansherg 2

(1) Including the areas as described in Proclamations 187 of
24 September 1982, R51 of 27 March 1986 and 178 of 28 COctober 1988

(2) Including the areas as described in Proclamati on R51 of
27 March 1986

(3) Excluding the areas as described in Proclamation R222 of
28 Novenber 1986

(4) Excluding the areas as described in Proclamati on R98 of
30 June 1989

* Venda districts, as they were on 13 Septenber 1979

(b) The area for which the Gazankul u Legislative
Assenbly has been instituted in ternms of section 1 of the
Sel f-governing Territories Constitution Act, 1971 (Act 21 of 1971)

(c) The area for which the Lebowa Legi sl ative Assenbly
has been instituted in terns of section 1 of the Self-governing
Territories Constitution Act, 1971 (Act 21 of 1971), excluding the
area consisting of the follow ng properties-
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(i) Renminder of the farm El andsfontein 435 KT, in
extent 5678, 5521 hectares, according to D agram A2306/1927; and

(ii) Portion 1, in extent 1457,64567 hectares, of the
farmDientjie 453 KT, according to Di agram A1939/ 1964.

THE PROVI NCE OF NORTH- VEST

Districts created in terns of the Magistrates' Courts Act,
1944 (Act 32 of 1944)

Bl oemhof Lehur ut she* Pretoria (7)

Baf okeng* Li chtenburg (4) Rust enburg 1 (8)
Brits (1) Madi kwe* Rust enburg 2 (9)
Christiana Maf eki ng (5) Schwei zer - Reneke
Col i gny Mankwe* Swar t ruggens (10)
Del areyville (2) Marico 1 (6) Taung*

Di t sobot | a* Marico 2 Tl hapi ng- Tl har o*
Ganyesa* Mol opo Vent er sdor p

Kl er ksdor p Mor et el e* Vryburg (11)

Kost er di * War nbat hs (12)
Kuruman (3) Pot chef st room Wl mar ansst ad

(1) Including-

(a) areas as described in Part 1 of the Schedule to the
Bophut hat swana Border Extension Act, 1978 (Act 8 of 1978);

(b) the areas as described in Proclamations R222 of 28
Novenber 1986 and R98 of 30 June 1989

(2) Including the areas as described in Proclamati on R98 of
30 June 1989

(3) Only-

(a) land as described in Part 4 of the Schedule to the
Bophut hat swana Bor der Extension Act, 1978 (Act 8 of 1978);

(b) the areas as described in Proclamation 103 of 31
Cct ober 1991

(4) Including the areas as described in Proclanmati on R98 of
30 June 1989

(5) I'ncluding-
(a) land as described in the Schedule to the Bophu-
t hat swana Border Extension Act, 1978 (Act 8 of 1978);

(b) the areas as described in Proclamations 70 of 1
April 1990 and 103 of 31 Cctober 1991

(6) Including the areas as described in Proclamations R222 of
28 Novenber 1986; 43 of 18 March 1988; R220 of 30 Decenber 1988;
R98 of 30 June 1989; 70 of 1 April 1990; and 103 of 31 October 1991

(7) Only those areas as described in Proclamations R137 of 25
Sept enber 1987 and R98 of 30 June 1989
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(8) Including-

(a) land as described in Part 3 of the Schedule to the
Bophut hat swana Bor der Extension Act, 1978 (Act 8 of 1978);

(b) the areas as described in Proclanmation 4 of 3
February 1989

(9) Including the areas as described in Proclamations 103 of
31 Cctober 1991; 70 of 1 April 1990 and R98 of 30 June 1989

(10) Including the areas as described in Proclamation 103 of
31 Cctober 1991

(11) Including-

(a) land as described in Part 5 of the Schedule to the
Bophut hat swana Bor der Extension Act, 1978 (Act 8 of 1978);

(b) the areas as described in Proclamations 103 of 31
Cct ober 1991; 70 of 1 April 1990; R98 of 30 June 1989; R23 of 28
February 1986; and R259 of 31 Decenber 1981

(12) Only those areas as described in Proclamation R 98 of 30
June 1989

* Districts of Bophuthatswana, as they were on 6 Decenber
1977 as well as the areas as described in Proclamati on R222 of 28
Novenber 1986.

THE PROVI NCE OF EASTERN CAPE

Districts created in terns of the Magistrates' Courts Act,
1944 (Act 32 of 1944)

BLOCK " A

Aber deen G aaff-Reinet Pearston

Adel ai de Hankey Port Elizabeth
Al bany Hof meyr Soner set East
Al exandri a Humansdor p St eynsbur g

Bat hur st Jansenville Steytlerville
Bedf ord Joubertina Tar ka

Cradock Ki r kwood Ui t enhage

Fort Beaufort (1) M ddel burg Vent er st ad

W1 | ownpr e

BLOCK "B

Al bert Kongha Qunbu#

Aliwal North Lady G ey St Mar ks#

Bar kl y East Li bode# St er kst room

Bi zana# Lusi ki si ki # St ockenstrm ( 6)
Butt erwort h# Macl ear Stutterheim (7)
Cat hcart (2) Mat ati el e# Tabankul u#
Elliot Mlant sane* Tsol o#

El i ot dal e# M ddl edrift* Tsono#
Engcobo# Mol t eno Unt at a#

Fl agst af f # Mount Fl et cher# Unei nkul u#

G en Gey# Mount Ayliff# Victoria East*
Her schel # Mount Frere# W I | owal e#
Hewu* Myandul i # Whdehouse
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| dut ywa# Nggel eni # Xal anga#

I ndwe Ngamakwe# Zwel i t sha*

Kei skamahoek* East London (4)

Kent ani # Peddi e*

King Wlliams Town (3) Port St Johns#

Queenst own (5)

(1) Including the areas as described in Proclamation 75 of 30
April 1987

(2) Including the areas as described in Proclamation 187 of
3 Novenber 1989

(3) Including the areas as described in Proclamations 101 of
26 June 1987; 127 of 12 August 1988 and 187 of 3 Novenber 1989, as
corrected by Correction Notice 380 of 23 February 1990

(4) Including the areas as described in Proclamations 15 of
3 March 1989 and 187 of 3 Novenber 1989

(5) Including the areas as described in Proclamations R211 of
29 Cctober 1982 and 101 of 26 June 1987

(6) Including the areas as described in Proclamation 187 of
3 Novenber 1989

(7) Including the areas as described in Proclamations 75 of
30 April 1987; R139 of 25 Septenber 1987; and 15 of 3 March 1989

* Districts of the G skei, as they were on 4 Decenber
1981

# Districts of the Transkei, as they were on 26 Cctober
1976, including the land nmentioned in Proclamations R141 of 30
Sept enber 1983 and 43 of 26 April 1985 and the farms Drum eary 130
and Stanford 127

THE PROVI NCE OF EASTERN TRANSVAAL

(a) Districts created in terns of the Magistrates'
Courts Act, 1944 (Act 32 of 1944)

Amrer sf oor t H ghvel d Ridge Pilgrims Rest 1
Bal f our Kri el Pilgrims Rest 2
Bar bert on Lydenburg Piet Retief (2)
Bel f ast Mat hanj ana (1) Standerton

Bet hal M ddel burg Vol ksr ust

Carol i na Mout se 1 Wakker stroom

Del mas Mout se 2 Wat er val - Boven
Ernmel o Mout se 3 W t bank

G obl er sdal Nel spruit Wiite River

(1) As described in Part 2 of the Schedule to the Bophu-
t hat swana Bor der Extension Act, 1978 (Act 8 of 1978);

(2) Excluding the Sindlangentsha and Pongol a areas, described
as:

PONGOLA

From the north-western beacon of Portion 45 (Di agram A
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4265/ 55) of the farm Pongola 61 HU on the boundary between the
Republic of South Africa and Swazil and; thence east along the said
boundary between the Republic of South Africa and Swaziland to the
north-eastern corner of the farmbDevils Dive 79 HU; thence
generally south along the said boundary to the south-eastern corner
of the farm Lebonbo's Poort 92 HU, thence generally west along the
m ddl e of the Pongola River, to the south-eastern corner of the
farm Zwart kl oof 60 HU; thence generally north along the boundaries
of the following so as to exclude themout of this area: the said
farm Zwart kl oof 60 HU, Kranskloof 59 HU and Portion 45 (Di agram A
4275/ 55) of the farm Pongola 61 HU to the north-eastern beacon of
the last-nanmed Portion 45, the place of beginning.

SI MDLANGENTSHA

From the north-western beacon of Portion 10 (D agram A
1373/ 39) of the farm Voorslag 24 HU, in a south-eastern direction
al ong the north-eastern boundary of the said Voorslag 24 HU to the
nort h-western beacon of the farm Begi nsel 56 HU, thence eastwards
al ong the northern boundaries of the follow ng properties: the said
farm Begi nsel 56 HU, Kranskloof 59 HU and Portion 45 (D agram A
4265/ 55) of the farm Pongola 61 HU, to the north-eastern beacon of
the latter portion; thence in a general southern direction along
the boundaries of the followi ng properties so as to include themin
this area: the said Portion 45 HU, the farm Kranskl oof 59 HU and
Zwar t kl oof 60 HU to the sout h-eastern beacon of the latter farmin
the mddle of the Pongola River; thence in a general western
direction along the mddle of the said Pongola River to the
nort hernnost beacon of the farm Gunsteling 45 HU, thence in a
general north-eastern direction along the boundaries of the
followi ng properties so as to include themin this area: the said
farm Qunsteling 45 HU, Prudentie 46 HU, O anjedal 38 HU Tobol sk 28
HU, Bel grade 27 HU and Portion 10 (Diagram A 1373/39) of the farm
Voorslag 24 HU to the north-western beacon of the latter farm the
pl ace of begi nning.

(b) The area for which the Kangwane Legi sl ative Assenbly
has been instituted in ternms of section 1 of the Self-governing
Territories Constitution Act, 1971 (Act 21 of 1971)

(c) The area for which the Kwandebel e Legi sl ative
Assenbly has been instituted in terms of section 1 of the
Sel f-governing Territories Constitution Act, 1971 (Act 21 of 1971)

(d) As well as the followi ng properties fornm ng part of
the area for which the Lebowa Legislative Assenbly has been
instituted in terns of section 1 of the Self-governing Territories
Constitution Act, 1971 (Act 21 of 1971):

(i) Renminder of the farm El andsfontein 435 KT, in
extent 5678, 5521 hectares, according to D agram A2306/1927; and

(ii) Portion 1, in extent 1457,64567 hectares, of the
farmDientjie 453 KT, according to Di agram A1939/1964.

THE PROVI NCE OF THE ORANGE FREE STATE

(a) Districts created in terns of the Magistrates
Courts Act, 1944 (Act 32 of 1944)

Bet hl ehem Hei | br on Rouxvill e
Bet hul i e Hennenman Sasol burg
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Bl oenfontein (1) Hoopst ad Seneka
Boshof Jacobsdal Smithfield
Bot havil |l e Jagersfontein Thaba Nchu*
Bot shabel o Kof fi efontein Theuni ssen
Br andf ort Koppi es Tronpsburg
Bultfontein Kr oonst ad Vent er shur g
Cl ocol an Ladybr and Vi | j oenskroon
Dewet sdor p Li ndl ey Virginia
Edenbur g Mar quar d Vr ede
Excel si or (2) (dendaal srus Vr edef ort
Fauresmith Parys Wel kom

Fi cksburg Pet rusburg Wepener
Fouri esburg Philippolis Wessel shron
Fr ankf ort Redder sburg W nbur g
Harrismth Reitz Zastron

(1) Including the areas as described in Proclamation R 98 of
30 June 1989

(2) Including the areas as described in Proclamations R142 of
30 Septenber 1983 and R98 of 30 June 1989

* Districts of Bophuthatswana, as described on 6 Decenber

1977

(b) The area for which the QraQnra Legi sl ative Assenbly
has been instituted in terms of section 1 of the Self-governing
Territories Constitution Act, 1971 (Act 21 of 1971)

THE PROVI NCE OF PRETORI A- W TWATERSRAND- VEREENI G NG

Districts created in terns of the Magistrates' Courts Act,
1944 (Act 32 of 1944)

BLOCK " A

Al berton Kenpt on Par k Spri ngs

Benoni Kruger sdor p Vander bi j | par k
Boksbur g Ni gel Ver eeni gi ng

Br akpan oer hol zer West onari a

Ger mi ston Randbur g

Hei del berg Randf ontei n

Johanneshbur g Roodepoort

BLOCK "B

Br onkhor st sprui t Pretoria (1) Soshanguve 2
Cul l'i nan Soshanguve 1 Wbnder boom

(1) Excluding the areas as described in Proclamations R137 of
25 Septenber 1987 and R 98 of 30 June 1989

THE PROVI NCE OF THE WESTERN CAPE

Districts created in terns of the Magistrates' Courts Act,
1944 (Act 32 of 1944)

Beaufort West Ladisnmith Soner set West
Bellville Lai ngshurg St el | enbosch
Br edasdor p Mal mesbury Strand
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Cal edon Mtchells Plain Swel | endam
Calitzdorp Mont agu Tul bagh
Cer es Moor r eesbur g Uni ondal e
Clanwi | Iiam Mossel Bay Van Rhynsdor p
Geor ge Mur r aysbur g Vr edenda
Goodwood Qudt shoorn Vr edenbur g
Hei del berg Paar | Vel i ngton
Her manus Pi quet berg Wor cest er
Hopefi el d Prince Al bert Wnberg
Cape Ri ver sdal e
Knysna Rober t son
Kuils River Si monst own

PART 2

Af fected Areas

(a) Bosbokrand- Consisting of the Mala district of
Gazankul u and the Mapumal eng district of Lebowa

(b) District of Namaqual and
(c) District of G oblersdal

(d) Northern Transkei/Pondol and- Consisting of the
Bi zana, Flagstaff, Libode, Lusikisiki, Ngeleni, Port St Johns and
Tabankul u di stricts of Transkei, as they were defined on 26 Cctober
1976

(e) District of Uneimnmkulu of Transkei, as it was defined
on 26 Cctober 1976

(f) The area consisting of the districts of block "B
envisaged in Part 1 in respect of the province of
Pretori a- Wtwat er srand- Ver eeni gi ng

(g) The areas consisting of the districts of the two
bl ocks envisaged in Part 1 in respect of the province of Eastern
Cape

(h) Province of Northern Cape

(i) The area for which the KwaNdebel e Legi sl ative
Assenbly has been instituted in terns of section 1 of the
Sel f-governing Territories Constitution Act, 1971 (Act 21 of 1971),
including the districts of Muwutse 1, 2 and 3 and the district of
Mat hanj ana as described in Part 2 of the Schedule to the
Bophut hat swana Border Extension Act, 1978 (Act 8 of 1978)

(i) District of Sasolburg

(k) The area consisting of the districts of Clanwilliam
Vredendal and Van Rhynsdorp

(I') District of Mount Currie, including | and nentioned
in Proclamations R141 of 30 Septenber 1983 and 43 of 26 April 1985
and the farns Drunmleary 130 and Stanford 127

(m The area consisting of the districts of Kuruman,

including the area defined in Proclamation 103 of 31 October 1991
Post masburg and Hart swat er
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(n) The area consisting of-

(i) the district of Brits, excluding the areas as
described in Part 1 of the Schedul e to the Bophut hat swana Bor der
Extensi on Act, 1978 (Act 8 of 1978), and Procl amations R222 of 28
Novenber 1986 and R98 of 30 June 1989;

(ii) the districts of Miretele and Odi of
Bophut hat swana, as they were defined on 6 Decenber 1977.

Schedul e 2
System for El ection of National Assenbly and Provincial Legislatures
El ection of National Assenbly

1. Parties registered in ternms of the Electoral Act, 1993, and
contesting an el ection of the National Assenmbly, shall nomninate
candi dates for such election on lists of candidates prepared in
accordance with this Schedul e and the El ectoral Act, 1993.

2. The 400 seats in the National Assenbly referred to in
section 40 (1), shall be filled as foll ows:

(a) 200 seats fromregional lists submtted by the
respective parties, with a fixed nunber of seats reserved for each
region as determ ned by the Comm ssion for a particular election,
taking into account available scientifically based data in respect
of voters, representations by interested parties and the foll ow ng
proposed determination in respect of the various regions:

West ern Cape -21 seats
Eastern Cape -26 seats
Nort hern Cape - 4 seats
Nat al -40 seats
Orange Free State -15 seats
Nor t h- Vst -17 seats
Nort hern Transvaal -20 seats
Eastern Transvaal -14 seats
Pretori a- Wtwat er srand-
Ver eeni gi ng -43 seats
; and
(b) 200 seats fromnational lists submtted by the
respective parties, or fromregional lists where national lists
were not submitted.
3. The lists of candidates subnitted by a party, shall in

total contain the names of not nore than 400 candi dates, and each
such list shall denote such nanes in such fixed order of preference
as the party may deternine.

4. A party's lists of candidates shall consist of-
(a) both a national list and a list for each region; or
(b) a list for each region,

wi th such number of names on each list as the party may
determ ne subject to item 3.

5. The 200 seats referred to initem2 (a) shall be allocated
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per region to the parties contesting an election, as foll ows:

(a) A quota of votes per seat shall be determined in
respect of each region by dividing the total number of votes cast
in a region by the nunmber of seats, plus one, reserved for such
regi on under item2 (a).

(b) The result plus one, disregarding fractions, shal
be the quota of votes per seat in respect of a particular region

(c) The nunber of seats to be awarded for the purposes
of paragraph (e) in respect of such region to a party, shall
subj ect to paragraph (d), be determ ned by dividing the total
nunber of votes cast in favour of such party in a region by the
quota of votes per seat indicated by paragraph (b) for that region

(d) Where the result of the calculation referred to in
par agraph (c) yields a surplus not absorbed by the number of seats
awarded to a party concerned, such surplus shall conpete wth other
sim lar surpluses accruing to any other party or parties in respect
of the relevant region, and any seat or seats in respect of that
region not awarded in terns of paragraph (c), shall be awarded to
the party or parties concerned in sequence of the highest surplus.

(e) The aggregate of a party's awards in terns of
par agraphs (c) and (d) in respect of a particular region shal
indicate that party's provisional allocation of the seats reserved
under item2 (a) for that region

(f) The aggregate of a party's provisional allocations
for the various regions in terns of paragraph (e), shall indicate
its provisional allocation of the seats referred to initem2 (a).

(g) If no recalculation of provisional allocations is
required in terns of item?7 in respect of the seats referred to in
item2 (a), the provisional allocation of such seats in terns of
par agraphs (e) and (f) shall becone the final allocation of such
seats to the various parties, and if such a recalculation is
required the provisional allocation of such seats, as adjusted in
terms of item?7, shall beconme the final allocation of such seats to
the various parties.

6. The 200 seats referred to initem2 (b) shall be allocated
to parties contesting an election, as follows:

(a) A quota of votes per seat shall be determ ned by
dividing the total nunber of votes cast nationally by 401, and the
result plus one, disregarding fractions, shall be the quota of
votes per seat.

(b) The nunber of seats to be awarded to a party for the
pur poses of paragraph (d) shall, subject to paragraph (c), be
determ ned by dividing the total nunber of votes cast nationally in
favour of such party by the quota of votes per seat determined in
terns of paragraph (a).

(c) Were the result of the calculation in terns of
par agraph (b) yields a surplus not absorbed by the nunmber of seats
awarded to a party concerned, such surplus shall conpete wth other
sim lar surpluses accruing to any other party or parties, and any
seat or seats not awarded in terns of paragraph (b), shall be
awarded to the party or parties concerned in sequence of the
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hi ghest surplus, up to a maxi mum of five seats so awarded: Provided
that subsequent awards of seats still renaining unawarded shall be

made i n sequence to those parties having the highest average nunber
of votes per seat already awarded in terns of paragraph (b) and

t hi s paragraph.

(d) The aggregate of a party's awards in terns of
par agraphs (b) and (c) shall be reduced by the nunber of seats
provisionally allocated to it in terns of item5 (f) and the result
shall indicate that party's provisional allocation of the seats
referred to initem2 (b).

(e) If no recalculation of provisional allocations is
required in terns of item?7 in respect of the seats referred to in
item2 (b), the provisional allocation of such seats in terns of
par agraph (d) shall becone the final allocation of such seats to
the various parties, and if such a recalculation is required, the
provi sional allocation of such seats, as adjusted in ternms of item
7, shall becone the final allocation of such seats to the various
parties.

7. (1) If a party has subnitted a national or a regional |ist
contai ni ng fewer names than the nunber of its provisiona
al | ocation of seats which would have been filled fromsuch list in
terns of item8 or 9 had such provisional allocation been the fina
allocation, it shall forfeit a nunber of seats equal to the
deficit.

(2) In the event of any forfeiture of seats in ternms of
subitem (1) affecting the provisional allocation of seats in
respect of any particular region in terms of item5 (e), such
al l ocation shall be recal cul ated as foll ows:

(a) The party forfeiting seats shall be disregarded in
such recalculation, and its provisional allocation of seats in
terns of itemb5 (e) for the region in question, mnus the nunber of
seats forfeited by it in respect of its list for such region, shal
becone its final allocation in respect of the seats reserved for
such region in terns of item2 (a).

(b) An anended quota of votes per seat shall be
determined in respect of such region by dividing the total nunber
of votes cast in the region, mnus the nunber of votes cast in such
region in favour of the party referred to in paragraph (a), by the
number of seats, plus one, reserved for such region under item 2
(a), mnus the nunber of seats finally allocated to the said party
in terms of paragraph (a).

(c) The result plus one, disregarding fractions, shal
be the amended quota of votes per seat in respect of such region
for purposes of the said recal cul ation

(d) The nunber of seats to be awarded for the purposes
of paragraph (f) in respect of such region to a party participating
in the recal culation, shall, subject to paragraph (e), be
determ ned by dividing the total nunber of votes cast in favour of
such party in such region by the anmended quota of votes per seat
i ndi cated by paragraph (c) for such region.

(e) Were the result of the recalculation in terns of
par agraph (d) yields a surplus not absorbed by the nunmber of seats
awarded to a party concerned, such surplus shall conpete with other
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simlar surpluses accruing to any other party or parties
participating in the recalculation in respect of the said region,
and any seat or seats in respect of such region not awarded in
terns of paragraph (d), shall be awarded to the party or parties
concerned in sequence of the highest surplus.

(f) The aggregate of a party's awards in terns of
par agraphs (d) and (e) in respect of such region shall, subject to
subitem (4), indicate that party's final allocation of the seats
reserved under item2 (a) for that region

(3) In the event of any forfeiture of seats in terns of
subitem (1) affecting the provisional allocation of seats in terns
of item6 (d), such allocation shall be recal culated as foll ows:

(a) The party forfeiting seats shall be disregarded in
such recal culation, and its provisional allocation of seats in
terns of item6 (d), mnus the nunber of such seats forfeited by
it, shall becone its final allocation of the seats referred to in
item2 (b).

(b) An anended quota of votes per seat shall be
determ ned by dividing the total nunber of votes cast nationally,
m nus the nunber of votes cast nationally in favour of the party
referred to in paragraph (a), by 401, mnus the number of seats
finally allocated to the said party in terns of paragraph (a).

(c) The result plus one, disregarding fractions, shal
be the anended quota of votes per seat for the purposes of the said
recal cul ati on.

(d) The nunber of seats to be awarded for the purposes
of paragraph (f) to a party participating in the recal cul ation
shal |, subject to paragraph (e), be determnined by dividing the
total nunber of votes cast nationally in favour of such party by
the anended quota of votes per seat indicated by paragraph (c).

(e) Were the result of the recalculation in terns of
par agraph (d) yields a surplus not absorbed by the number of seats
awarded to a party concerned, such surplus shall conpete wth other
simlar surpluses accruing to any other party or parties
participating in the recal cul ati on, and any seat or seats not
awarded in terns of paragraph (d), shall be awarded to the party or
parties concerned in sequence of the highest surplus, up to a
maxi mum of five seats so awarded: Provided that subsequent awards
of seats still remaining unawarded shall be made in sequence to
those parties having the highest average number of votes per seat
al ready awarded in terns of paragraph (d) and this paragraph.

(f) The aggregate of such a party's awards in terns of
par agraphs (d) and (e) shall be reduced by the nunber of seats
finally allocated to it in terns of item5 (g), and the result
shal |, subject to subitem (4), indicate that party's fina
all ocation of the seats referred to in item2 (b)

(4) In the event of a party being allocated an additiona
number of seats in terms of this item and its list in question
then does not contain the nanmes of a sufficient nunber of
candi dates as set out in subitem (1), the procedure provided for in
this itemshall nutatis nutandis be repeated until all seats have
been al | ocat ed.
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8. (1) Were a party subnitted both a national |ist and
regional lists, the seats finally allocated to it-

(a) internms of item5 (g), shall be filled fromits
regional lists in accordance with its final allocation of seats in
respect of the various regions; and

(b) interns of item6 (e), shall be filled fromits
national list in accordance with its final allocation of seats in
terns of that item

(2) Aseat finally allocated to a party in respect of a
region, shall, for the purposes of subitem (1) (a), be filled only
fromsuch party's list for that particular region

9. (1) Were a party subnmitted regional lists only, the seats
finally allocated to it-

(a) internms of item5 (g), shall be filled from such
lists in accordance with its final allocation of seats in respect
of the various regions; and

(b) interns of item6 (e), shall be filled fromthe
said lists in the sanme proportions as the proportions in which the
seats referred to in paragraph (a) are to be filled in respect of
the various regions for which the party was finally allocated seats
interms of item5 (g): Provided that if a party was not allocated
any seats in terms of item5 (g), the seats allocated to it in
terns of item6 (e) shall be filled fromits regional lists in
proportion to the nunber of votes received by that party in each of
the regions: Provided further that surplus fractions shall be
di sregarded save that any remmining seats shall be awarded to
regions in sequence of the highest surplus fractions.

(2) A seat finally allocated to a party in respect of a
region, shall, for the purposes of subitem (1) (a), be filled only
fromsuch party's list for that particular region

El ection of provincial |egislatures

10. The Conmi ssion shall determnine the nunber of seats in each
provincial legislature, taking into account available scientifi
cally based data in respect of voters, representations by
interested parties and the followi ng proposed determ nation

West ern Cape -42 seats
Eastern Cape -52 seats
Nort hern Cape -30 seats
Nat al -80 seats
Orange Free State -30 seats
Nor t h- Vst -34 seats
Nort hern Transvaal -40 seats
Eastern Transvaal -30 seats
Pretori a- Wtwat er srand- Ver eeni gi ng -86 seats

Provi ded that the Conmission may for the purposes of any
provincial election after the first election under this Constitu
tion vary any deternination under this item

11. Parties registered in ternms of the Electoral Act, 1993,
and contesting an election of a provincial |egislature, shal
nonmi nate candi dates for election to such provincial |egislature on
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provincial lists prepared in accordance with this Schedul e and the
El ectoral Act, 1993.

12. Each party shall be entitled to subnit only one list per
provi nce, which shall contain the nanes of not nore than the number
of seats determ ned under item 10 for the rel evant provincia
| egislature and in such fixed order of preference as the party may
det erm ne

13. The seats determned for a provincial |egislature shall be
all ocated to parties contesting an election, as foll ows-

(a) A quota of votes per seat shall be determ ned by
dividing the total number of votes cast in the province concerned
by the nunber of seats, plus one, determ ned under item 10 for such
province and the result plus one, disregarding fractions, shall be
the quota of votes per seat for such province.

(b) The nunber of seats to be awarded to a party for the
pur poses of paragraph (d) shall, subject to paragraph (c), be
determ ned by dividing the total nunber of votes cast in the
province in favour of such party by the quota of votes per seat
determined in terns of paragraph (a).

(c) Were the result of the calculation in terns of
par agraph (b) yields a surplus not absorbed by the nunber of seats
awarded to a party concerned, such surplus shall conpete with other
sim lar surpluses accruing to any other party or parties in respect
of the province concerned, and any seat or seats not awarded in
terns of paragraph (b), shall be awarded to the party or parties
concerned in sequence of the highest surplus.

(d) The aggregate of a party's awards in terms of
par agraphs (b) and (c), shall indicate that party's provisiona
al l ocation of seats in the provincial |egislature in question

(e) If no recalculation of provisional allocations for
a province concerned is required in ternms of item 14, the
provi sional allocation of seats in respect of that province in
terns of paragraph (d), shall becone the final allocation of such
seats to the various parties, and if such a recalculation is
required the provisional allocation of such seats as adjusted in
terms of item 14 shall becone the final allocation of such seats to
the various parties.

14. (1) If a party has submitted a provincial list containing
fewer nanes than the nunber of seats provisionally allocated to it
interms of item13 (d), it shall forfeit a nunber of seats equa
to the deficit.

(2) In the event of any forfeiture of seats in terms of
subitem (1), the allocation of seats in respect of the province
concerned shall be recal culated as foll ows:

(a) The party forfeiting seats shall be disregarded in
such recal culation, and its provisional allocation of seats in
terns of item 13 (d), mnus the nunber of seats forfeited by it in
respect of its list for such province, shall becone its fina
al l ocation of seats in the provincial |egislature concerned.

(b) An anended quota of votes per seat shall be
determned in respect of such province by dividing the total nunber
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of votes cast in the province, minus the nunber of votes cast in
the province in favour of the party referred to in paragraph (a),
by the nunber of seats, plus one, determined in terns of item10 in
respect of the province concerned, mnus the nunber of seats
finally allocated to the said party in ternms of paragraph (a).

(c) The result plus one, disregarding fractions, shal
be the amended quota of votes per seat in respect of such province
for purposes of the said recal cul ation

(d) The nunber of seats to be awarded for the purposes
of paragraph (f) in respect of such province to a party participat
ing in the recalculation, shall, subject to paragraph (e), be
determ ned by dividing the total nunber of votes cast in favour of
such party in such province by the anmended quota of votes per seat
i ndi cated by paragraph (c) for such province.

(e) Were the result of the recalculation in terns of
paragraph (d) yields a surplus not absorbed by the nunber of seats
awarded to a party concerned, such surplus shall conpete with other
simlar surpluses accruing to any other party or parties
participating in the recal cul ation, and any seat or seats in
respect of such province not awarded in terns of paragraph (d),
shall be awarded to the party or parties concerned in sequence of
t he hi ghest surpl us.

(f) The aggregate of such a party's awards in ternms of
par agraphs (d) and (e) in respect of such province shall, subject
to subitem (3), indicate that party's final allocation of the seats
determ ned under item 10 in respect of that province.

(3) In the event of a party being allocated an additiona
nunber of seats in terns of this item and its list in question
then does not contain the names of a sufficient nunber of
candi dates as set out in subitem (1), the process provided for in
this itemshall nutatis nutandis be repeated until all seats have
been al | ocat ed.

Decl aration of support by one party of another party

15. (1) A party intending to contest the election of one or
more or all the provincial |egislatures, but not the el ection of
the National Assembly, may, within the tinme and in the nmanner
prescribed by or under the Electoral Act, 1993, declare that it
supports another party which is contesting theelection of the
Nati onal Assenbly, and if it so declares, all votes cast inits
favour shall, for the purpose of the election of the Nationa
Assenbly, be deened to be votes cast in favour of such other party.

(2) A party intending to contest the election of the Nationa
Assenbly, but not the election of one or nore or any of the
provincial legislatures, may, within the tine and in the manner
prescribed by or under the Electoral Act, 1993, declare that it
supports another party which is contesting the election of a
provincial |egislature which the first-nmentioned party is not
contesting, and if it so declares, all votes cast in its favour
shall, for the purpose of the election of that particular
provincial legislature or |egislatures, be deened to be votes cast
in favour of such other party.

(3) Aparty intending to contest the election of one or nore
provincial |egislatures, but not the election of all the provincial
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| egislatures, may, within the time and in the manner prescribed by
or under the Electoral Act, 1993, declare that it supports another
party which is contesting the election of a provincial |egislature
or legislatures which the first-nmentioned party is not contesting,
and if it so declares, all votes cast in its favour shall, for the
purpose of the election of the | ast-nentioned provincial

| egislature or |egislatures, be deened to be votes cast in favour
of such other party.

(4) For the purposes of subitens (2) and (3), a party nmay
support different parties in the different provincial |egislatures.

(5) This itemshall apply only to an election of the Nationa
Assenbly which is held sinultaneously with the election of the
provinci al |egislatures.

Desi gnati on of representatives

16. (1) After the counting of votes has been concl uded, the
nunber of representatives of each party has been deternined and the
el ection has been certified by the Comi ssion as having been free
and fair or a declaration has been nade by the Conmm ssi on under
section 250 (1) (a), the Conm ssion shall, within two days after
such certification or declaration, designhate fromeach list of
candi dates published in terns of section 23 of the El ectoral Act,
1993, the representatives of each party in each |egislature.

(2) Followi ng the designation in terns of subitem (1), if a
candi date's nane appears on nore than one list for the Nationa
Assenbly or on lists of both the National Assenbly and a provincia
| egi sl ature and such candidate is due for designation as a
representative in nore than one case, the party which subnitted
such lists shall, within two days after the said certification or
declaration, indicate to the Comm ssion fromwhich |ist such
candidate will be designated or in which | egislature the candi date
shal |l serve, as the case may be, in which event the candidate's
name shall be deleted fromthe other |ists.

(3) The Conmission shall forthwith publish the Iist of nanes
of representatives in all |egislatures.

Suppl erent ati on of lists of candi dates

17. No lists of candidates of a party for any |legislature
shal | be supplenmented prior to the designation of representatives
internms of item 16, save where provided for by an Act of
Par | i ament .

18 Lists of candidates nmay, after the designation of
representatives in terms of item 16 has been concl uded, be
suppl enented by the addition of an equal nunber of nanes at the end
of the applicable list, if-

(a) a representative is elected as the President or to
any other executive office as a result of which he or she resigns
as a representative of a legislature;

(b) a representative is elected as a nenber of the
Senat e;

(c) anane is deleted froma list in terns of item 16
(2); or
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(d) a vacancy has occurred and the appropriate list of
candi dates of the party concerned is depl eted.

19. Lists of candidates of a party published in terns of
section 23 of the Electoral Act, 1993, may be suppl enmented on one
occasion only at any time during the first 12 nonths follow ng the
date on which the designation of representatives in ternms of item
16 has been concluded, in order to fill casual vacancies: Provided
that any such suppl enmentation shall be made at the end of the list.

20. The nunber of nanes on lists of candi dates as suppl enent ed
interms of item 18 shall not exceed the difference between the
nunber of seats in the National Assenbly or a provincial
| egislature, as the case may be, and the nunber of representatives
of a party in any such |egislature.

Revi ew of |ists of candidates by a party

21. A party may review its undepleted lists as supplenmented in
terns of items 18, 19 and 20, within seven days after the expiry of
the period referred to in item19, and annually thereafter, unti
the date on which a party has to submit lists of candidates for an
ensuing election, in the foll owi ng nanner:

(a) all vacancies may be suppl enent ed;

(b) no nore than 25 per cent of candi dates may be
repl aced; and

(c) the fixed order of lists may be changed
Publ i cation of supplenented and reviewed |ists of candi dates

22. Candidates' lists supplenented in terns of itens 18 and 19
or reviewed in terns of item 21 shall be published by the Secretary
to Parliament and the Secretaries of the provincial |egislatures
within 10 days after the receipt of such lists fromthe parties
concer ned.

Vacanci es

23. (1) In the event of a vacancy occurring in the representa
tion of a party in any |legislature, such vacancy shall forthwith be
filled in accordance with section 44 or 133.

(2) If a party represented in a |egislature dissolves or
ceases to exist and the nenbers in question vacate their seats in
consequence of section 43 (b) or 133 (1) (b), the seats in question
shall be allocated to the remaining parties mutatis nmutandis as if
such seats were forfeited seats in terns of item?7 or 14, as the
case may be

Al teration of nunbers and boundaries of provinces

24. |f the nunbers or boundaries of provinces are altered
pursuant to section 124, the Comm ssion shall review the
determinations made in terns of items 2 and 10, and such revised
determ nations shall then be the basis of any elections for the
Nati onal Assenbly or the provincial |egislatures held after any
such alteration.

Definitions
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25. In this Schedul e-

" Commi ssion' neans the | ndependent El ectoral Conm ssion,
est abli shed by the I ndependent El ectoral Conm ssion Act, 1993 (Act
150 of 1993), or, in relation to any election held after the first
el ection under this Constitution, that Comm ssion or any other body
est abli shed or designated by an Act of Parlianent;

“national list' neans a list of candidates prepared by a party
for an election of the National Assenbly to reflect that party's
order of preference of candidates in respect of the allocation of
seats on a national basis;

“provincial list' means a list of candidates prepared by a
party for an election of a provincial |egislature;

‘region' neans the territorial area of a province;

“regional list' neans a list of candidates in respect of a
region prepared by a party for an election of the National Assenbly
to reflect that party's order of preference of candidates in
respect of the allocation of seats in respect of such region

Application of Schedule with reference to section 124

26. The provisions of this Schedul e shall be subject to any
regul ati ons nade or directions given by the Conmission in terns of
section 124 (7) in so far as affected areas within the meaning of
that section are concerned.

Schedul e 3
OATHS OF OFFI CE AND SCOLEMN AFFI RVATI ONS

Cath of office or solem affirmation of President and Acting
Pr esi dent

In the presence of those assenbled here and in ful
realisation of the high calling | assune as President/Acting
President in the service of the Republic of South Africa |, A B
do hereby swear/solemmly affirmto be faithful to the Republic of
South Africa, and do solemly and sincerely pronmise at all tines to
pronote that which will advance and to oppose all that may harmthe
Republic; to obey, observe, uphold and naintain the Constitution
and all other Law of the Republic; to discharge ny duties with al
my strength and talents to the best of my know edge and ability and
true to the dictates of ny conscience; to do justice to all; and to
devote nyself to the well-being of the Republic and all its people.

(I'n the case of an oath: So help ne God.)
Cath of office or solem affirmation of Executive Deputy Presidents

In the presence of those assenbled here and in ful
realisation of the high calling | assune as Executive Deputy
President in the service of South Africa |, A B., do hereby
swear/solemly affirmto be faithful to the Republic of South
Africa, and do solemmly and sincerely pronmise at all tines to
pronote that which will advance and to oppose all that may harmthe
Republic; to obey, observe, uphold and naintain the Constitution
and all other Law of the Republic; to discharge ny duties with al
my strength and talents to the best of my know edge and ability and
true to the dictates of ny conscience; to do justice to all; and to
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devote nyself to the well-being of the Republic and all its people.
(I'n the case of an oath: So help ne God.)

Cath of office or solem affirmation of Mnisters and Deputy
M ni sters

I, A B., do hereby swear/solemly affirmto be faithful to the
Republic of South Africa and undertake before those assenbl ed here
to hold ny office as Mnister/Deputy Mnister with honour and
dignity; to respect and uphold the Constitution and all other Law
of the Republic of South Africa; to be a true and faithfu
counsellor; not to divulge directly or indirectly any matters which
are entrusted to ne under secrecy; and to performthe duties of ny
of fice conscientiously and to the best of ny ability.

(I'n the case of an oath: So help ne God.)

Cath of office or solem affirmati on of Prem ers and nenbers of
Executive Councils

I, A B., do hereby swear/solemmly affirmto be faithful to the
Republic of South Africa and undertake before those assenbl ed here
to hold ny office as Premier/Menber of the Executive Council of ny
province with honour and dignity; to respect and uphold the
Constitution and all other Law of the Republic of South Africa; to
be a true and faithful counsellor; not to divulge directly or
indirectly any matters which are entrusted to me under secrecy; and
to performthe duties of my office conscientiously and to the best
of my ability.

(I'n the case of an oath: So help ne God.)

Cath of office or solemm affirmati on of nenbers of Nationa
Assenbly, Senate or provincial |egislature

I, A B., do hereby swear/solemmly affirmto be faithful to the
Republic of South Africa and solemly prom se to perform ny
functions as a nenber of the National Assenbly/ Senate/provincia
|l egislature to the best of ny ability.

(I'n the case of an oath: So help ne God.)
Cath of office or solem affirmation of Judges

I, A B., do hereby swear/solemly affirmthat | will in ny
capacity as Judge of the Suprene Court/Constitutional Court of the
Republic of South Africa uphold and protect the Constitution of the
Republic and the fundanmental rights entrenched therein and in so
doi ng administer justice to all persons alike wthout fear, favour
or prejudice, in accordance with the Constitution and the Law of
t he Republi c.

(I'n the case of an oath: So help ne God.)
Cath of office or solem affirmation of Attorneys-Genera

I, A B., do hereby swear/solemly affirmthat | will in ny
capacity as Attorney-Ceneral uphold and protect the Constitution of
the Republic of South Africa and the fundamental rights entrenched
therein and in so doing enforce the Law of the Republic without
fear, favour or prejudice, in accordance with the Constitution and
the Law of the Republi c.
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(I'n the case of an oath: So help ne God.)
Schedul e 4
CONSTI TUTI ONAL PRI NCI PLES
I

The Constitution of South Africa shall provide for the
establ i shnent of one sovereign state, a commopn South African
citizenship and a denocratic system of governnent committed to
achi eving equality between nen and wonen and people of all races.

Everyone shall enjoy all universally accepted fundanmenta
rights, freedonms and civil liberties, which shall be provided for
and protected by entrenched and justiciable provisions in the
Constitution, which shall be drafted after having given due
consideration to inter alia the fundanental rights contained in
Chapter 3 of this Constitution.

The Constitution shall prohibit racial, gender and all other
forns of discrimnation and shall pronote racial and gender
equal ity and national unity.

IV
The Constitution shall be the suprene law of the land. It
shall be binding on all organs of state at all |evels of
gover nnent .
V

The | egal system shall ensure the equality of all before the
|l aw and an equitable | egal process. Equality before the | aw
i ncludes | aws, programmes or activities that have as their object
the anelioration of the conditions of the di sadvantaged, incl uding
those di sadvant aged on the grounds of race, col our or gender.

Vi

There shall be a separation of powers between the | egislature,
executive and judiciary, with appropriate checks and bal ances to
ensure accountability, responsiveness and openness.

VI |

The judiciary shall be appropriately qualified, independent
and inpartial and shall have the power and jurisdiction to
saf eguard and enforce the Constitution and all fundanental rights.

VI

There shall be representative government enbracing nulti-
party dempcracy, regul ar elections, universal adult suffrage, a
common voters' roll, and, in general, proportional representation

I X

Provi sion shall be made for freedom of informati on so that

file:///C|/lgmmwork/TES/Mahesh/CONSTITUTI...TH%20AFRICA,%20ACT%20200%200F%201993.txt (140 of 149) [17/07/06 07:13:47 PM]



filex///Cl/gmmwork/TES/Mahesh/CONSTI TUTION%200F%20THE%2...BL1C%200F%20SOUTH%20A FRICA ,%20A CT%20200%200F%201993.txt

there can be open and accountable administration at all |evels of
gover nment .

X
Formal | egislative procedures shall be adhered to by
| egislative organs at all |evels of governnent.
X

The diversity of |anguage and culture shall be acknow edged
and protected, and conditions for their pronotion shall be
encour aged.

Xl

Col l ective rights of self-determination in formng, joining
and mai ntaining organs of civil society, including |Iinguistic,

cultural and religious associations, shall, on the basis of
non-di scrinination and free association, be recogni sed and
pr ot ect ed.

X

The institution, status and role of traditional |eadership,
according to indigenous |law, shall be recognised and protected in
the Constitution. Indigenous |aw, |ike common |aw, shall be
recogni sed and applied by the courts, subject to the fundanenta
rights contained in the Constitution and to |egislation dealing
specifically therew th.

Y

Provi sion shall be made for participation of mnority
political parties in the |legislative process in a manner consi stent
wi th denocracy.

XV

Amendnents to the Constitution shall require special
procedures involving special nmajorities.

XVI

Governnent shall be structured at national, provincial and
| ocal |evels.

XVI |

At each | evel of government there shall be denocratic
representation. This principle shall not derogate fromthe
provisions of Principle X1l

XV

The powers, boundaries and functions of the nationa
governnent and provincial governnents shall be defined in the
Constitution. Anendnents to the Constitution which alter the
powers, boundaries, functions or institutions of provinces shall in
addition to any other procedures specified in the Constitution for
constitutional anmendnments, require the approval of a specia
majority of the legislatures of the provinces, alternatively, if
there is such a chanber, a two-thirds majority of a chanber of
Parl i ament conposed of provincial representatives, and if the

file:///C|/lgmmwork/TES/Mahesh/CONSTITUTI...TH%20AFRICA,%20ACT%20200%200F%201993.txt (141 of 149) [17/07/06 07:13:47 PM]



filex///Cl/gmmwork/TES/Mahesh/CONSTI TUTION%200F%20THE%2...BL1C%200F%20SOUTH%20A FRICA ,%20A CT%20200%200F%201993.txt

anmendnent concerns specific provinces only, the approval of the

| egi sl atures of such provinces will also be needed. Provision shal
be made for obtaining the views of a provincial |egislature
concerning all constitutional anmendnents regarding its powers,
boundari es and functi ons.

Xl X

The powers and functions at the national and provincial |evels
of governnent shall include exclusive and concurrent powers as well
as the power to performfunctions for other |evels of government on
an agency or del egati on basi s.

XX

Each | evel of governnent shall have appropriate and adequate
| egi sl ati ve and executive powers and functions that will enable
each level to function effectively. The allocation of powers
bet ween di fferent | evels of government shall be nmade on a basis
which is conducive to financial viability at each | evel of
governnent and to effective public admnistration, and which
recogni ses the need for and pronotes national unity and legitinate
provi nci al autonony and acknow edges cultural diversity.

XXI

The following criteria shall be applied in the allocation of
powers to the national government and the provincial governnents:

1. The level at which decisions can be taken nost effectively
in respect of the quality and rendering of services, shall be the
| evel responsible and accountable for the quality and the rendering
of the services, and such level shall accordingly be enpowered by
the Constitution to do so.

2. Wiere it is necessary for the maintenance of essenti al
national standards, for the establishnment of m ninmum standards
required for the rendering of services, the maintenance of economc
unity, the maintenance of national security or the prevention of
unreasonabl e action taken by one province which is prejudicial to
the interests of another province or the country as a whole, the
Constitution shall enpower the national governnent to intervene
through | egislation or such other steps as may be defined in the
Constitution.

3. Where there is necessity for South Africa to speak with one
voice, or to act as a single entity- in particular in relation to
ot her states- powers should be allocated to the nationa
gover nnent .

4. \Where uniformty across the nation is required for a
particular function, the |egislative power over that function
shoul d be allocated predoninantly, if not wholly, to the nationa
gover nment .

5. The determ nation of national econom c policies, and the
power to pronote interprovincial comerce and to protect the comon
mar ket in respect of the nobility of goods, services, capital and
| abour, should be allocated to the national government.

6. Provincial governnents shall have powers, either
excl usively or concurrently with the national government, inter
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(a) for the purposes of provincial planning and
devel opment and the rendering of services; and

(b) in respect of aspects of governnment dealing with
specific socio-economc and cultural needs and the genera
wel | -being of the inhabitants of the province.

7. Where nutual co-operation is essential or desirable or
where it is required to guarantee equality of opportunity or access
to a governnent service, the powers should be allocated concur
rently to the national government and the provincial governnents.

8. The Constitution shall specify how powers which are not
specifically allocated in the Constitution to the nationa
governnent or to a provincial government, shall be dealt with as
necessary ancillary powers pertaining to the powers and functions
all ocated either to the national government or provincial
gover nnent s

XXI |

The national government shall not exercise its powers
(exclusive or concurrent) so as to encroach upon the geographical,
functional or institutional integrity of the provinces.

XX

In the event of a dispute concerning the |egislative powers
al l ocated by the Constitution concurrently to the nationa
governnent and provincial governnents which cannot be resol ved by
a court on a construction of the Constitution, precedence shall be
given to the legislative powers of the national governnent.

XXV

A framework for |ocal government powers, functions and
structures shall be set out in the Constitution. The conprehensive
powers, functions and other features of |ocal governnment shall be
set out in parlianentary statutes or in provincial |egislation or
i n both.

XXV

The national governnent and provincial governments shall have
fiscal powers and functions which will be defined in the
Constitution. The framework for |ocal government referred to in
Principle XXIV shall nake provision for appropriate fiscal powers
and functions for different categories of |ocal governnent.

XXVI

Each | evel of governnent shall have a constitutional right to
an equitabl e share of revenue collected nationally so as to ensure
that provinces and | ocal governnents are able to provide basic
services and execute the functions allocated to them

XXVI |

A Financial and Fi scal Comm ssion, in which each province
shal |l be represented, shall recomend equitable fiscal and
financial allocations to the provincial and |ocal governments from
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revenue col lected nationally, after taking into account the
national interest, economic disparities between the provinces as
wel | as the popul ati on and devel opnental needs, adm nistrative
responsibilities and other legitinate interests of each of the
provi nces.

XXVI I

Not wi t hst andi ng the provisions of Principle XiI, the right of
enpl oyers and enpl oyees to join and form enpl oyer organi sati ons and
trade unions and to engage in collective bargaining shall be
recogni sed and protected. Provision shall be made that every person
shall have the right to fair |abour practices.

XXI X

The i ndependence and inpartiality of a Public Service
Commi ssion, a Reserve Bank, an Auditor-Ceneral and a Public
Protector shall be provided for and safeguarded by the Constitution
in the interests of the maintenance of effective public finance and
adm ni stration and a high standard of professional ethics in the
public service

XXX

1. There shall be an efficient, non-partisan, ca-
reer-orientated public service broadly representative of the South
African comunity, functioning on a basis of fairness and which
shal |l serve all nmenbers or the public in an unbiased and inpartia
manner, and shall, in the exercise of its powers and in conpliance
with its duties, loyally execute the |awful policies of the
governnent of the day in the perfornance of its adm nistrative
functions. The structures and functioning of the public service, as
well as the ternms and conditions of service of its nmenbers, shal
be regul ated by | aw.

2. Every nenber of the public service shall be entitled to a
fair pension.

XXX

Every menber of the security forces (police, nmlitary and
intelligence), and the security forces as a whole, shall be
required to performtheir functions and exercise their powers in
the national interest and shall be prohibited fromfurthering or
prejudicing party political interest.

XXXI'|

The Constitution shall provide that until 30 April 1999 the
nati onal executive shall be conposed and shall function substan
tially in the manner provided for in Chapter 6 of this Constitution

XXX

The Constitution shall provide that, unless Parlianment is
di ssol ved on account of its passing a vote of no-confidence in the
Cabi net, no national election shall be held before 30 April 1999

Schedul e 5

PROCEDURE FOR ELECTI ON OF PRESI DENT
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1. Nom nations of candidates for election as President shal
be called for by the Chief Justice or the other judge presiding at
the nmeeting at which the President is to be el ected.

2. Every nomination shall be submitted on the form prescribed
by the Chief Justice and shall be signed by two nenbers of
Parliament and al so by the person nom nated, unless the person
nomi nated has in witing signified his or her willingness to accept
t he nom nati on.

3. The nanes of the persons duly nonmi nated as provided for in
item 2 shall be announced at the neeting at which the election is
to take place by the person presiding thereat, and no debate shal
be allowed at the election

4. 1f in respect of any election only one nom nation has been
recei ved, the person presiding at the neeting shall declare the
candidate in question to be duly el ected.

5. Vere nore than one candidate is nom nated, a vote shall be
taken by secret ballot, each person present and entitled to vote
havi ng one vote, and any candidate in whose favour the majority of
all the votes cast is recorded, shall be declared duly el ected by
the person presiding at the neeting.

6. (a) If no candidate obtains a npjority of all the votes so
cast, the candidate who has received the snmall est nunmber of votes
shall be elimnated and a further ballot shall be taken in respect
of the renmaining candi dates, this procedure being repeated as often
as may be necessary until a candidate receives a mgjority of al
the votes cast and is declared duly el ected.

(b) Whenever two or nore candi dates being the | owest on the
pol |l have received the sane nunber of votes, the neeting shall by
separate vote, to be repeated as often as may be necessary,
determ ne which of those candidates shall for the purpose of
par agraph (a) be elim nated.

7. \Whenever -
(a) only two candi dates have been nom nated; or

(b) after the elimnation of one or nore candidates in
accordance with this Schedule, only two candi dates renain,

and there is an equality of votes between those two candi dates, the
person presiding at the nmeeting shall at the time the result of the
el ection is announced, fix the tine at and date on which a further
meeting will be held, being a date not nore than seven days
thereafter.

8. At the further neeting referred toinitem7, the
provi sions of this Schedule shall apply as if such further neeting
were the first neeting called for the purpose of the election in
questi on.

9. (1) The Chief Justice shall nake rules in regard to the
procedure to be observed at a neeting at which the President is to
be elected, and rules defining the duties of the presiding officer
and of any person appointed to assist himand prescribing the
manner in which the ballot at any such neeting shall be conduct ed.

(2) Any such rules shall be nade known in such manner as the
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Chi ef Justice may consi der necessary.
Schedul e 6
LEG SLATI VE COVWPETENCES OF PROVI NCES
Agriculture
Casi nos, racing, ganbling and wagering
Cultural affairs

Education at all |evels, excluding university and techni kon
educati on

Envi r onnent
Heal t h services
Housi ng

Language policy and the regul ation of the use of officia
| anguages within a province, subject to section 3.

Local government, subject to the provisions of Chapter 10

Nat ure conservation, excluding national parks, nationa
bot ani cal gardens and narine resources

Pol i ce, subject to the provisions of Chapter 14
Provinci al public nedia
Public transport
Regi onal pl anni ng and devel opnent
Road traffic regulation
Roads
Touri sm
Trade and industrial pronotion
Traditional authorities
Urban and rural devel opnent
Wl fare services
Schedul e 7
Nunber and year Title of |aw Ext ent of

r epeal

Act 46 of 1959 Representation between the Republic The whol e
of South Africa and Sel f-governing
Territories Act, 1959

Act 32 of 1961 Provincial Governnment Act, 1961 The whol e

Act 22 of 1963 Provincial Councils and Executive The whol e
Comm ttees Act, 1963
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Act 48 of 1963 Transkei Constitution Act, 1963 The whol e

Act 101 of 1967 Transkei Constitution Anendnent Act, The whol e
1967

Act 36 of 1968 Transkei Constitution Anendnent Act, The whol e
1968

Act 26 of 1969 South Africa Act Anendnent Act, 1969 The whol e

Act 26 of 1970 National States Citizenship Act, The whol e
1970
Act 21 of 1971 Self-governing Territories The whol e

Constitution Act, 1971

Act 31 of 1971 Transkei Constitution Anendnment Act, The whol e

1971
Act 61 of 1975 Transkei Constitution Anendnent Act, The whol e
1975
Act 3 of 1976 Transkei Constitution Anendnent Act, The whol e
1976
Act 65 of 1976 Financial Relations Act, 1976 The whol e,
except
secti ons
27 and 28
Act 100 of 1976 Status of Transkei Act, 1976 The whol e
Act 30 of 1977 Constitution Anendnment Act, 1977 The whol e
Act 31 of 1977 Financial Rel ations Arendment Act, The whol e
1977
Act 89 of 1977 Status of Bophuthatswana Act, 1977 The whol e
Act 8 of 1978 Bophut hat swana Bor der Extension Act, The whol e
1978
Act 13 of 1978 National States Citizenship Arendment The whol e
Act, 1978
Act 36 of 1978 Alteration of Provincial Boundaries The whol e
Act, 1978
Act 107 of 1979 Status of Venda Act, 1979 The whol e
Act 2 of 1980 Borders of Particul ar States The whol e

Ext ensi on Act, 1980

Act 70 of 1980 Republic of South Africa Constitution The whole
Amendnent Act, 1980

Act 101 of 1980 Republic of South Africa Constitution The whole
Fifth Arendment Act, 1980

Act 77 of 1981 Borders of Particul ar States The whol e
Ext ensi on Anrendment Act, 1981

Act 101 of 1981 Republic of South Africa Constitution The whole
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102 of 1981

110 of 1981

34 of 1982

25 of 1983

88 of 1983

109 of 1983

110 of 1983

105 of 1984

114 of

1984

3 of 1985

26 of 1985

104 of 1985

69 of 1986

80 of 1986

112 of 1986

20 of 1987

32 of 1987

43 of 1988

50 of 1988

Second Amendnent Act, 1981

Fi nanci al Rel ati ons Amendnent Act,
1981
Status of Ciskei Act, 1981

Fi nanci al Rel ati ons Amendnent Act,

1982

St at es
1983

Borders of Particul ar
Ext ensi on Anrendment Act,

Provincial Affairs Act, 1983

Borders of Particular States
Ext ensi on Second Anendnent Act,
1983

Republic of South Africa Constitution
Act, 1983

Constituti on Anmendnent Act, 1984

Fi nanci al Rel ati ons Amendnent Act,
1984

Fi nanci al Rel ati ons Amendnent Act,
1985

Alteration of Provincial Boundaries
Act, 1985

Constitutional Affairs Amendment Act,
1985

Provi nci al Governnment Act, 1986

Joi nt Executive Authority for KwaZul u

and Natal Act, 1986

St at es
1986

Borders of Particul ar
Ext ensi on Anrendment Act,

Constitution Anendnent Act, 1987

Constitutional Laws Amendnent Act,

1987

Constitutional Laws Anmendnent Act,

1988

Constitution Anendnent Act, 1988

The whol e

The whol e

The whol e

The whol e

The whol e,
except
section 5

The whol e

The whol e

The whol e,
except
sections
12, 13 and
14

The whol e

The whol e

The whol e

The whol e

The whol e,
except
section 20

The whol e

The whol e

The whol e

Sections
18, 19,

20, 31 and
32

Sections
10, 11,
and 13

12

The whol e
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Act 59 of 1988 Borders of Particul ar States The whol e
Ext ensi on Act, 1988

Act 85 of 1988 National States Constitution The whol e
Amrendnent Act, 1988

Act 86 of 1988 Pronotion of Constitutional The whol e
Devel opnent Act, 1988

Act 101 of 1988 Constitution Third Amendnent Act, The whol e
1988

Act 42 of 1989 Incorporation of Certain Land in the The whol e
Republic of South Africa Act, 1989

Act 71 of 1989 Constitution Fourth Anmendnent Act, The whol e
1989

Act 61 of 1990 Constitution Amendnent Act, 1990 The whol e

Act 111 of 1990 National States Constitution The whol e
Amrendnent Act, 1990

Act 59 of 1991 Provincial Mitters Anendnent Act, The whol e
1991

Act 62 of 1991 Financial Relations Arendment Act, The whol e
1991

Act 74 of 1991 Joint Executive Authority for The whol e
KwaZul u and Natal Anmendnent Act,
1991

Act 146 of 1992 Constitution Second Anendnent Act, The whol e
1992

Act 149 of 1992 Constitution Amendnent Act, 1992 The whol e

Act 82 of 1993 Constitution Anendnment Act, 1993 The whol e
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