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After a brief recess in December the Constituent Asszembly reconvened on 8
January and submitted a draft constitution for an independent Namibia.
However, for so. . Mamibians the terms of reference. discussion and difference
are still nou very clear, and we asked WNTAG's Legal Director in the Office of
the Special Representative, Mr Faul Szasz, to explain these. He elaborated as
follows on the powers of the Constituent Assembly:

T 1 - The functions and powers of the Constituent Asssmbly are
derived from the Settlement Flan, the Flan that is being
implemented under the name of Security Council Resoluticon
435, and as set forth explicitly in the Constituent Assembly
Froclamaticon. PBasically there are three: first of all to
formulate, to adopt and to bring into force the Constitution

for an indenendent Mamibia. Sscondly, to set the date for,

and to declare indepsndence; and thirdly to sstablish a
government that will rule Mamibia upon indepsndence.

Thaza funchione oFf the Conetitusnt Azsachly are closely inter-relatea. Tre
Constitution canmot com2 into force prior to the date =et for the independsnce
oT RMamibiz, nor can there be indepandence without a constitution.

Fre-thermore,. there cannct be independence unlesz there iz a govermment to rule
the country, and the formaticn of the govermment must be consistent with the
requirements of the constitution. We asked M- Szasz why the country had to
have a constitution:

I 2

a itution iz the basic law for a country. It defines
tre relationshin betwesn the principle crgans of government:
th ¢ a L

makes rmules Tor how ordinary laws are adopisd, iow they ars
to b2 executed znd how they are to be interpreted.

Cnz of the queshicns asked is wiethsr a Consifiitution is in any way guaranissd
onc2 1t has oeen accaptad by the Constituent S=ssmbly:

e R T‘:‘E government can of cow=ss from time to time change the
censtitution. It can’t abkolish the constitution withoot
putting a naw one in its olace,  The constibution is
protactad by males which ars wilt into the constituticon

“\ it=elf akboudt how it is &0 b= oanended, o how 1T can oe

. renlacad.









[

+And then there has been the question concerming the status of the future
Mamibian head of state, in other words whether or not the country should have
an executive president:

Every country has a head of state which represents the
country intermally and extermally — that is to other
countries. That is a sort of formal function. In addition,
howsver the country has to be govermed, somebody has to
execute the laws, somebody has to run the civil service, the
police and the military service. If the same per=on who is
the head of state also runs the govermment, then he is an
executive president. The altermative is to have two
persons: one a head of state who is merely representational,
like for instance the Cueen of England; and on the other
hand a person like a Prime Minister, who runs the
government. That prime minister i: then responsible both
vis—a-vis the head of state and vis—a-vis the legislature.
Frobably the best—known executive presidency is that of the
LUhited States, where one person combines the functions of
head of state, head of govermment, comnander—in—chief and
head of his party.

Mr Faul Szasz, UWNTAS Legal Dirsctor in the Office of the Sp=cial

Fepresentative.

In tomorrow’s contrifution we will look at a declaration of

fundamental rights, which has besn incorporated into the draft constitution

for Mamibia.
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In this last contribution concerming a constitution for an independent Namibia

we focus on a declaration of fundamental human rights. which will Ee
incorporated in the constitution. Mr Faul Szasz, UNTAG Legal Director in the
Office of the Special Representative, explains as .ollows what the declaraticn
af fundamental rights is based upon:

CcuT 1 fs I have said before, the Constitutional Frinciples - 1932
principles — do have a reguirement that the Namibian
constitution should contain a catalogue of fundamental
rights. And, indesd, most modern constitutions contain such
a listing. The purpose is to guarantes that the hasic
rights ot citizens will not be easily changed by laws, and
that neither the Executive nor the Judiciary should b2 able
to offend sgainst the pr‘inr:ipeé_ rrights of citizens. e

Most constituticos contain 2 list stipolating those rights of which citizens
may not be depirived — either by the adoption of laws, o by the powsrs of the__%.

—uscutive or the cowts of law. As Mr Szasz poihts out, an independent
Lol s & Special Torobich bn proteciing such rignts.

CUT 2 . Inde=sd it is one of the purposes of the Judiciary to
protect, on the basis of a catalogue of rights, the rights
of citizens against both the Legislature and the Executive.
MNow, the catalcous of rights that iz get cut in the 1922
pirinciples iz a guite long, but basically conventicnal,
one. 1t contains the right to life, to freedom of movement,

' to Tresdom of conscience, to fireedom of speech, to fresdom
of asssmbly and asscociaticn, and to protecticn 2gainst
dizcriminaticn, against retro—active legislation and against
ofthesr governmental offences against indivicuals.

The rights which were dafined in the 1982 Constitution Frinciples, and are to
2 incorporated in & constitution for Mamibia, are largely based upon the 1948
Univer=al Declaration of Human Rights adoptzd by the United Nations Ceneral
Azzambly, and which has =ince then been QALEVLZ Y to be the most gensrally
actantzd instrument in the world for the detinition of humsn rights.

Simce thers are istues cn which the parties to the Constituent Ass=mbly have
rnot yet fully reached agreement on, the final gquestion with ragard o a

constituticn for an inderendent Mamibia is, what would happsn i therz is
Tallure ~Spongst the parties to the Constituent Assembly to reach agrsement:

A
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Well, if they become deadlecked, that is if they cannot
agree on a solution to a particular problem, they just have
to keep on negotiating until all of them — or at least a
sufficient nwnber — can agree to a particular solution.
Normally such a process of negotiation will result in an
improvement in the constitution. That is, the solution that
will be found will on the one hand be an objectively better
one, having received longer considertaion, and on the other
hand it will also be a more acceptable one, cne that enjoys
greater acceptance among all the parties coricerned.

- And how would prolonged negotiations influence the declaration of independence

for Namibia:

The process of negotiaticon can go on for as long as
necessary. There is no absolute deadline for the
Constituent Assembly. It is of course generally hoped and
expacted that the process will not take longer than past
March. And it is indeed hoped that the process may be
somewhat shorter than that. The parties will be under
pressure not to =sem uncooperative and to prolong the
process unnecessarily. IT one of the parties is perceived
to be unreascnable and not to accept solutions that appear
useful to the public at large and acceptable to the other
parties, that party will be under considerable pressure to
give in or to compromise in such a way that a soluiicn can
be found. So, it should not be expected that there will be
any indefinite d=adlccks in the Constituent Assembly and to
the extent that there are deadlocks — or pericds in which
decizions cannot immediately be reachad — that sbould be to

tha advantacz oF the instrument that iz to be adopted.

M Faul Ezasz is LNTAG Ler_jal' Director in the Office of the Srecial

Reprezentative.
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